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OF  LEASES. 


CHAP.  VIII. 


OF  THE  ACTIONS  ARISING  ON  TH£  LEASE. 

The  subject  of  this  chapter  will  be  considered 
under  the  following  heads :  1.  Aetions  at  the 
instance  of  the  landlord  for  enforcing  the  sti- 
pulations of  the  leascj  or  supporting  his  legal 
rights  under  it:  2.  Actions  of  declarator  ol" 
iiritancy,  founded  on  the  -conditional  of  the 
lease,  or  on  statute :  5.  Actions  or  diligence 
for  recovering  rent :  4.  Actions  of  removing : 
5.  Actions  at  the  instance  of  the  tenant.  The 
object  of  some  of  these  actions  may  be  accom- 
plished summarily  by  letters  pf  homing  and 
caption,  *  following  on  the  clause  of  regbtratiosi 

_^        ^  _^^_^^^__^.^^^_^_^^_^ _  ■ 

9 

*  Letters  of  horning,  are  letters  issued  in  name  of  the 
King,  and  passing  under  his  signet.  They  are  prepared  by 
the  writers  or  clerks  to  the  signet,  and  are  addressed  to 
messengers  at  arras  (as  Sheriffs  in  that  part),  who  are  order- 
ed to  charge  the  party  against  whom  the  letters  are  take.n 
out,  to  pay  or  to  perform  within  a  certain  number  of  days, 
(six.  or  fifteen,  according  as  the  letters  proceed  on  a  decree 
of  registration^  foUo.wing  on  a  clause  consenting  to  such  de- 

VOL.  11.  'A  ^ 


2  ACTIONS  ARISING  ON  THE  lEASK. 

in  the  tack,  the  advantages  of  which  have  beea 
already  pointed  out,  • 

cree,  or  on  the  decree  of  a  Court),  llie  letters  order  the 
charge  to  be  given  under  pain  of  the  party  charged  being 
denounced  rebel,  and  put  to  the  horn,  should  he  disobey  the 
charge.    See  Note  Vol,  I.  p.  29. 

Where  the  charge  is  to  perform  an  act,  the  failure  of  the 
debtor  can  be  followed  by  imprisonment  only ;  where  it  i» 
to  P&y»  the  consequence,  in  additiott  to  the  imprisonment, 
may  be  that  of  poinding  the  goods  of  the  debtor.  The 
debtor's  efiSects,  in  the  hands  of  third  piEirties,  may  also,  nt 
the  latter  case,  be  arrested,  even  before  a  charge  of  homing 
ia  given,  in  virtue  of  a  warrant  to  that  effect,  which  is  con- 
tained in  thie  letters  of  homing.  Imprisonment,  where  that 
is  resorted  to,  ais'  tbs  meatus  of  enforcing  the  charge,  is 
made  in  virtue  of  lletters  of  caption,  which  are  letters  also 
issumg  in  the  King's  mune  passing  the  signet,  and  directed 
to  messengers  at  arms^  ordaikiing  them  to  charge  Sheriffi^ 
magistrates,  and  other  messengers,  to  imprison  the  debtor^ 
until  he  shall  obey  the  charge  given  in  terms  of  the  letters 
of  homing. 

The  particular  forms  of  these  letters,  with  the  proceedinga 
which  tske  place  on'  them,  will  be  found  in  the  Appendix, 
connected  vrith  this  ch^per.  No*  III.  §  1.  In  technical 
language,  they  are  termed  diligences,  "  because  (as  Stair 
^*  says,  p.  105,  ^  I9)  thejl  excuse  the  users  thereof  from 
*<  negligence,  whereby  posterior  diligences,  being  exactly 
^*  followed,  are  preferable  ta  prior  diligences  being  neglect- 
^<  ed,  vigilantiBus  non  domdentibusjura  suboemunt^  which  is 
^'  founded  upon  that  great  interest,  to  hasten  pleas  to'an  end. 
''  They  are  also  called  diligences,  because,  though  the  effect 
*'<  do  not  follow,  yet  the  user  thereof  hath  endieavoured  what 
«  he  could,  and  so  is  held  in  the  same  case  as  if  he  had  ob» 
<*  tained  the  command  of  >the  precept.  " 

**  Vol.  I  p.  567.    ^ 
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'  *  A  lease  or  any  other  legal  de^d,  regularly 

executed,  dud  containing  a  clause  of  registra«> 
tion  fdr  diligence,  may  be  recorded,  either  in 
the  register  of  the  Court  of  Session,  or  of  the 
Commissary  Court  of  Edinburgh,  or  of  the 
Judge  Ordinary ;  and  the  extract  of  it  forms  a 
sufficient  warrant  for  summary  diligence  against 
either  of  the  parties,  for  compelling  him  to  im- 

,  plement  the  obligations  incumbent  on  him  un^^ 

I  der  the  deed.  * 

I  From  the  nature  of  the  contract  of  lease,  the 

obligations  are  come  under  principally  by  the 
tenant,  and  this  form  of  proceeding  will  there- 
£ore  be  useful  chiefly  to  the  landlord.    The 
tenant  becomes  bound  to  pay  the  rent,  or  to 
remove  from  the  farm  at  a  particular  term ; 
these  are  spiecific  obligations^  perfectly  calcu^ 
lated  to  be  made  ejOfectual  by  diligence  pro* 
-ceeding  upon  the  extract  of  the  registered  lease : 
but  there  are  other  obligations,  of  a  more  in- 
definite character,  which  can  be  enforced  only 
by  an  action,  in  which  the  facts  and  circum- 
stances, forming  the  ground  of  £^tion,  may  be 
fully  proved;   such  as  an  obligation  by  the 
landlord  to  repair  eventual  daiaiages  to  the  te- 
nant.   Before  a  claim  under  such  an  oblig-ation 


'  Appendix,  No.  III.  contains  examples  of  the  different 
writs,  with  an  account  of  the  procedure  which  takes  place 
in  accomplishing  their  objects. 
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c^,b^  ^forc^^  ^y  diligeBce,  it  is  nec^sary 
tbut  th^  e%%eut  pf  t]ie  ^i^age  be  ascertained 
^  the  ^Um  Uqu|dated,  l)y  the  decree  of  a' 
^^Qfip^QUt  ^udge. 

.  The  letters  of  homing,  therefore,  which  fol- 
low w  %h$  deCT€^  pf  r^gistrfttion,  mxist  be  for 
f^rfys:xm»f»  of  sigwifip  ofel^gatioi^.  Where  thq 
ohtig^tian  is  Xi)  fexioxm  ^  ^U  ^epifie4  in  th^ 
lf!A^e^  tbe  Jett^i^  will  esotain  no  warrant  for 
poinding  or  arresting,  but  merely  for  chatting 
|;he  ^rty  to  p^rforip  the  act  in  terms  of  his  ob- 
ligation, ^nder  the  pain  of  iinprisonment*  Bu); 
imrs  of  homing,  foVpayweJof  a  .urn  of  mo. 
a^^  c^t^in  a  war^tn^t  both  for  poinding  and  gr- 
«rpstmg^  It  is.prpper  also  to  obse^e,  that  letters 
of  hcpmjing  for  rent  iqay  contain  a  warrant  for 
charging,  not  only  for  rent^  due  at  the  time  of 
jTfui^ing  the  letters,  ji>ut  for  future  reAti?,  .**  the 
y  terms  of  payment  thejiceof  being  always  first 
"  cfm^  ani  bygone. "  ^ 

Thege  observations,  with  the  forms  in  the 
App^hdix,  will,  it  is  presumed,  sufflciepitly  ex- 
plain this  part  of  the  subject. 

'  It  must  be  attended  to,  however,  that  the  debtor  is  en- 
titled to  a  new  charge  for  every  successive  term's  rent  after 
it  is  due,  and  cannot  be  charged  prospectively  for  payment 
of  what  has  not  become  due  when  the  charge  is  given. 


SECT.  I. 

ACTIONS  FOK  SOTORCINfe  THE  CONDITJOKS  O?   Tlffi'' 
I^ASE,  OR  StiPPORtlKG   THE  RIGHTS  OF  THE 

LANDLORD. 


•  A 


.     > 


1 .  sdoTToi^B  iajorce  ike  tmmt  to  po9^s$i  4k^k; 
and  kAour  lOie  tJat^.-^The  }mid\M  h  entitled 
to  insii^t,  tbat  the  teimnt  shsLll  ^itet  tntb  f6^ 
session^  and  j^tock  and  labour  the  farm,  in 
such  a  manner  as  may  secure  the  rent,  by  the 
right  of  hypothec  over  the  tenant's  crop  knd^ 
stocking.  * 

^  This  was  disputed  in  a  case^  The  Laird  of  Randefuird 
against  his  tenant^  .27th  February  1623.  Durie.  Mor.  p. 
152569  Vol.  I.  p.  323.  In  that  case  the;  term  of  entry  was 
at  MartinmaSy  and  in  January  following  tiie  tenant  had  not 
entered;  on  whi6h  the  tandlord. brought  an attido,  cdncllid- 
iQg  that  the  tenaot  should  be  decerned  to  entier  into  pos? 
session^  and  to  labour  the  farm.  The  defence  stated  was^ 
Thajt  this  action  is  a  novelty  in  the  law,  and  ought  not  to 
sustained ;  that  the  tenant  ought  not  to  be  compelled  to 
enter  to  the  farm,  or  to  labour  it,  but  at  his  own  pleasure  . 
f(^^  if  he  should  never  enter,  or  if  he  shoald'fiufferthe  farni 
to  lie  lee  for.grass,  it  was  the  :same  to.tbeiiand(drd;^fiir  h^ 
coidd  have  no  action  on  the  tack  against  the  tenf^nlt^  b^i  for 
the  rent,  which  he  could  not  demand  till  the  terms  -  of  ,pay« 
in^nt  were  past,  at  which  time  he  should  be  aiuw^ed  as 
reasoti  and  law  required.  The  Conrt  repeited"  this  xtefence, 
and  found  that  the  tenant  was  bound  to  enter^  ^n^  Bl^eoish 
the  farm  with  goods  and  corn,  whereby ^th^gfOMod  might 
be  more  answerable  to  the  landlord  for  payment  of  ti^Q 
rentf 
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But  a  doubt  may  arise  here,  as  to  the  natuie 
and  extent  of  the  stock,    ^he  action  will  pro- 
ceed on  a  narrative  of  the  tenant's  having  enr 
tered  into  a  lease  of  such  a  date,  whereby  he 
became  bound  to  stock  and  passess  the  farm ; 
that  in  place  of  entering  into  possession,  and 
properly  stocking  and  labouring  the  farte,  he 
had  either  totally  neglected  it,  or  had  not  suf-^ 
ficiently  stocked  the  farm,  (according  to  the 
circumstances  of  the  case) ;  and,  therefore,  the 
summons  will  conclude,  that  the  tenant  should 
be  decerned  to  enter  into  possession,  and  t6  la^ 
hour  and  stock  the  farm  in  terms  of  the  obli- 
gation  in  the  lease,  and  consistently  with  the 
nature  of  his  obligation  as  a  tenant.*     The 
lease^  signed  by  the  tenant,  would  be  a  sufficient 
title  in  the  landlord,  to  insist  in  svich  an  action, 
Ve/ence  in  this  actian.-^r^It  will  be  no  relevant 
defence  for  the  tenant  to  say,  that  he  is  not 
bound  to  enter  into  possession,  and  to  stock 
and  labour  the  farm,  and  that  it  is  sufficient  if 
he  pays  the  rent  when  it  falls  due. '  Neither  is  it 
relevant  for  the  tenant  to  say,  that  he  has 
stocked  the  farm  with  articles  over  which  the 
landlord's  hypothec  does  not  extend;  as,  for 
example,  that  he  has  taken  in  the  cattle  of 


*  See  Appendix  III.  No.  2^ 

f  Randefuird  v^  TenantSi  February  1623.  Mor.  p.  15256. 
SupfUf  p.  5.    >   ' 
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Others  to  graze. '  But  if  the  tenant  were  to 
stsite  that,  besides  the  cattle  taken  in  to  graze, 
he  had  pther  stocking  and  property  on  the  &rm 
sufficient  to  pay  the  rent,  that  defence  would 
be  relevant,  and  would  be  admitted  to  proof. 

Of  course,  the  defence,  that  the  farm  is  suf- 
ficiently stocked  and  laboured,  is  relevant  in 
such  an  action,  and  on  it  the  parties  would  joiii 
issue,  and  a  proof  of  the  defender's  averment 
would  be  allowed^ 

2.  Aclionfoimded  on  the  tenanfs  haping  desert-: 
pd  his  possps^m.'-^'Wexe  the  tenapt  tp  desert  his 
possession  for  any  considerable  length  of  time, 

^—^"^■^— ^— ■"— ^— »"*■  '  '      1        I        T~^"~~^— ^  "    '  ■ »»— ^^i^— iM.«^»^^— ^■■~"» 

'  Ross  M^Kay  v.  Nabony,  4th  December  1780.  Mor.  p: 
6214.  Nabony  possessed  a  farm  belonging  to  Mr  Ross 
M*Kay,  which  consisted  of  several  large  enclosures  laid 
down  in  grass,  and  instead  of  stocking  it  with  cattle  of  his 
own,  he  admitted  those  of  others  to  pasture  on  it.  The 
landlord,  apfHrehensive  th^t  in  this  maDiner  his  right  of  hy- 
pothec would  be  rendered  ineffectual,  brought  an  action  of 
removing  against  the  tenant.  The  tenant  maintained  that 
he  was  justified  in  what  he  had  done  by  the  nature  of  the 
actbject  let,  and  by  the  practice  of  the  country :  And  he  far- 
ther  msisted,  that  the  value  of  his  property  on  the  farm  was 
fully  sufficient  for  the  landlords's  security.  Of  this  fast  a? 
Vermont  a  jHroof  was  allowed,  in  which,  the  defender  having 
failed,  the  Court  decerned  in  the  removing. 

Sometimes  the  landlord  inserts  an  express  stipulation  in 
the  lease,  obliging  the  tenant  to  possess  the  farm  with  his 
ow^  stocking  only.  See  a  case  a£  this  kind,  where  such  a 
stipulation  was  judged  of,  Lord  Stonefield  v.  M' Arthur,  18th 
December  1800.  Fac  CoU.  Mor.  App.  voce  Removipg, 
No.  $• 
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or  m  such  a  manner  as  to  indicate  a  decided 
intention,  on  his  part,  to  abandon  his  lease,  the 
landlord  woujkl  be  entitled  to  enter  into  posses- 
sion of  the  farm,  and  to  prevent  the  tenant  from 
resuming  possession. » 


If 


^  Taylor  v.  MaxftreH,  28Ui  Noy.  1728.  FoBo  Diet.  VoK 
II.  p.  4^26.  Mor«  p.  15310.  **  A.teiiaot>  who  had  a  tack 
for  many  years  to  run,  becoming  bankrupt,  deserted  his  pos- 
session and  left  the  country ;  the  master  thereupon  appro- 
**  hended  possession  brevi  tnanu^  without  using  any  legal  or- 
*'  der.  The  tenant  returning  before  expiration  of  the  tack, 
**  insis(ed  in  an  action  against  her  master  for  re-possession, 
f'  contending,  that,  the  tack  was  still  a  subsisting  deed,  since 
'<  the  master  had  never  insisted  in  a  declarator-of  any  of  the 
f  <  irritajQces  incurred  by  forsaking  the  possession,  and  tie- 
**  glecting  io  pay  the  tuck^^duties.  Answeied,  Unumquodque 
**  (Bssohiiur fiodem  mod^quo coUigQ^vm Jwi^  the  pursuer,  by 

V  deserting  her  possefsionithad  sbowa  hex  animm  of  throw- 
^*  iiig  np  thet«ck»  the  defender  showed  the  same  animus  by 
'<  appf  ehending  the  possession.:    The  Lords  found, .  that  the 

V  pursuerls  reUn^uishing  the  possession,  iEu»d  not  .claiming 

V  the  same  for  seyeral  years,  is  relevant  to  exclude  her  fron^ 
•*  being  repofsessed-"  ... 

Downie  and  others  i).  Graham  of  Drynie^  14th  June 
1715*  Bruce.9  Coll.  .Mbn  p.  1472S^  illustrates  the  r^ 
by  showii^g  an  eiccepiion/t^  it. .  In .  fkia  jease,  ^f  Downie 
«^  and  three  Ot)).er  fishers^  beii^lenanta  ifLsoaaei^ces  of  land 
^<  to  Drynie,  for.  which  they  paid  a  «mall  sillier  duty,;  but  he 
<<  had  the  teind  of  all.$sbes  they  brought  on  his  gro«ind, 

V  besides. some  other  casual ti^«  :sueh  as  carriages,,  ftc^ibey 
f  <  at  Whitsunday  1712  do  all  suddenly  ren^oyeirom.theH*  pes- 
(.<  sessions^  and  carry  off  with  them  Iheir  pleoishingy  &e. 
\<  leaving  only  the  crop  upon  the  ground;  but  in  harvest 
<f  thereafter,  sent  and  made  offer  ^o  him  under  form  of  in- 
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»  • .  •  "  *  ■   *     ■ 

•As  the  desertion,  however,  may  often  be  at- 
tended with  equivocal  circumstances,  it  would 
be  advisable,  in  order  to  exclude  the  tenant 
from  reclaiming  possession,  to  have  the  forfei- 
ture established  by  the  decree  of  a  Judge ; 
and  where  the  circumstances  admit  of  it,  the 
action  for  this  purpose  ought  to  he  laid  upon 

the  Act  of  Sederunt  1756. ' 

»    — — ^^^^  —p— ^.^— ^^— ^— ^— ^i— ».      i^^—  ^^^f 

**  strumeint,  of  their  year'^  money  rent,  and  caution  for 
"  all  other  debts  which  he  should  verify  against  thenDi>  and 
**  thereupon  required  liberty  to  cut  down  their  corns,  whicfi 
**  Drynie  refused ;  whereupon  their  procurator  protested 
^*  against  him  for  damages ;  if  he  should  hinder  or  divert 
f^  them  from  shearing  or  ingathering  their  corns  at  any  time 
^*  after  the  date  of  the  instruinent.  Notwithstanding  where- 
y  of>  Drynie  caused  shear  and  in^bring  the  corns  :  Where- 
**  upon  a  process  of  spulzie  being  intented  at  the  tenant'3 
<*  instance,  &c. '  the  Lords  found  the  Defender's,  (landlord's) 
/'  intromission  with  the  gpods  libelled,  belonging  to  the  Pur- 
*^  suers  (tenants,)  was  illegal  an4  unwarrantable,  and  infer- 
.  *•  red  a  spulzie. "  *  Vide  supra,  as  to  desertion  of  the  faim 
^nd  its  equivalents,  Vol.  I.  p.  326,  ngte. 

*  Th(B  Act  of  Sederunt  1756,  §  5,  provides,  that  "  where 
**  a  tenant  shall  run  in  arrear  of  onp  full  year's  rent,  or  shall 
**  desert  his  possession,  and  leave  it  unlaboured  at  the  usual  time 
"  qflabouringf  in  these,  or  either  of  these  cases,  it  shall  be 
"  lawful  to  the  heritor,  or  other  setter  of  the  lands,  to  bring 
f '  his  action  against  the  tenant  before  the  Judge  Ordinary 
f'  who  is  hereby  empowered  and  required  to  decern  and  or- 
.**  dain  the  tenant  to  find  caution  for  the  arrears,  and  for 
**  payment  of  the  rent  for  the  five  crops  following,  or  during 
"  the  currency  of  the  tack,  if  the  tack  is .  of  shorter  eii- 
f'  durance  than  five  years^  within  a  certain  time  to  be  limit- 
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3.  Actions  against  the  tenant  for  cutting  wood. 
^.  an  the  statute.  The  preservation  of  the 
wood  upon  the  farm  is  secured  by  the  Act 


'  ■     1  'in 


*^  ed  by  the  Judge ;  and*  failing  thereof,  to  decern  the  tenant 
**  aummarily  to  remove,  and  to  eject  him  in  the  same  man** 
<*  per  as  if  the  tack  were  determined,  and  the  tenant  had 
**  been  legally  warned,  in  the  terms  of  the  foresaid  act  1555*  '* 
But  there  seems  to  be  little  doubt,  that  the  landlord's  right 
to  resume  possession  of  his  lands  on  the  desertion  of  the  te- 
nant, still  exists  independently  of  the  Act  of  Sederunt,  as  it 
is  proved  by  the  decisions  cited  in  the  last  foot  note,  to  have 
existed  prior  to  the  date  of  that  Act ;  and  circumstances^ 
therefore,  might  occur  which  would  entitle  the  landlord  to  ^ 
decree  of  declarator  of  forfeiture,  although  the  Act  of  Sede- 
runt could  not  be  founded  upon.  If  the  tenant  have  carried 
off  his  stocking  from  the  farm,  and  entirely  abandoned  thepos- 
session,  there  is  no  reason  why  the  landlord  should  wait  until 
after  ^'  the  usual  time  of  lahouringy "  before  taking  the  lands 
into  his  own  possession.  By  such  delay  he  might  incur  the 
loss  of  a  year's  crop ;  and  in  such  circumstances  he  would 
unquestionably  be  entitled  to  enter  into  possession  iminedi- 
ately,  and  to  bring  an  action  of  declarator  of  forfeiture.  If 
0e  tenant  failed  to  appear,  decree  would  be  pronounced^ 
which  would  effectually  exclude  him  from  the  benefit  of  th^ 
lease.  On  the  other  hand,  should  the  tenant  offer  to  retur^i 
before  decree,  although  the  landlord  will  not  be  entitle  tp 
require  caution  ^n  terms  of  the  Act  of  Sederunt,  he  seems 
clearly  entitled  to  some  security  from  the  tenant,  whic^ 
^uld  be  regulated  by  the  Court  according  to  the  cirqum- 
stances  of  the  case. 

As  to  the  effect  of  conventional  forfeitures  in  the  case  of 
desertion  or  of  non-residedce — Vide  supra.  Vol.  I.  p.  327,* 
^e  also  the  cases  Cameron  v.  Cameron,   18t|i  Decen^b^r 
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169^8,  C.  16,  and  is  sometimes  attempted  to  be 
farther  secured  by  clauses  in  the  lease,  binding 
the  tenant  to  preserve  the  wood  and  growing 
timber.  The  nature  and  effect  of  the  Act  have 
been  formerly  considered  in  treating  of  the 
landlord's  rights.  ^ 

The  action  founded  on  the  statute  may  be 
brought  either  before  the  Court  of  Session,  or 
before  the  Judge  Ordinary  of  the  bounds,  and 
the  forms  and  conclusion?  of  it  will  be  the  same' 
in  either  case.  The  summons  states  the  pro- 
vision of  the  Act :  it  then  subsumes,  that  the 
tenant,  by  himself,  his  servants  or  others,  has 
cut  and  destroyed  a  certain  number  of  trees 
growing  on  his  farm ;  and  the  conclusion  is, 
that  the  tenant  may  be  decerned  to  make  pay* 
ment  of  the  statutory  value.  ^ 

Defence  against  this  action. — ^The  defences 
which  may  be  stated  by  the  tenant  are  Various 
and  may  be  easily  collected  from  wliat  has 
been  already  said  upon  this  subject.  The  de- 
fender may  be  able  to  prove  that  the  trees  were 
not  cut  or  destroyed  by  him,  or  any  of  his  fa- 
mily or  servants  ;  and  in  that  case  it  would  ra- 


1810.  Fac.  Ck>ll.  Drummond  v.  MTheraon  and  Taylor, 
9th  July  1799.  Fac.  Coll.  Mor.  Appen.  voce  Tack.  No, 
6.    Stirling  v.  Miller^  29th  June  181S.    Fac.  Coll. 

*  Vol.  I.  p.  S49. 

^  See  App.  III.  No.  S. 
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tber  appear,  from  the  terms  of  the  statute;*  that 
he  ought  to  he  exempt  from  the  penalties.  Bat 
the  d^pisions  upon  this  point  are  not  very  pre^ 
qise  i  and  where  the  trees  have  heen  actually 
destroyed,  it  seems  not  to  be  altogether  settled 
whether  the  landlord  or  the  tenant  i^  bound 
to  prove  how,  and  by  whoin  they  were  destroy- 
ed^ Difficulties  have  also .  occurred  as  to  the 
mode  of  proof,  and  the  power  of  the  Court  to 
modify  the  statutory  penalties  when  they  have 
been  actually  incurred ;  but  as .  the  reported 
cases  upon  these  points  have  been  cited  above » 
a  reference  to  them,  and  to  what  has  been  al- 
ready said,  will  probably  suggest  the  nature  of 
the  defence  applicable .  to  the  circumstances  of 
any  case  which  may  occur* 

Action  for  cutting  wood  proceeding  on  the  terms 
qfthe  lease.^-Where  the  tenant  becomes  bound 
in  the  lease  to  preserve  the  wood  and  planting 
on  his  farm,  he  will  be  liable,  ea:  contractu,  in 
an  action  for  damages,  if  he  contravene  that 
obligation :  but  bis  neglect  or  destruction  of 
the  woods  will  afford  no  ground  for  voiding  the 
lease.  * 


,   *  See  Stal.  1698,  c.  16,  fully  quoted  in  foot  note,  V61. 1, 
p,  34'9»      ... 

•  Duke  of  Roxburgh  w.  Kerr,  23d  January  1729.  Polio' 
Diet.  Vol.  I.  p.  485.  Mor.  p.  7202.  In  this  caae,  an  action 
was  brought  for  voiding  a  tack,  upon  the  groun4  that  the 
woods,  which  the  taqki^an  had  expressly  bound  himself  to 


A  Stipulation  of  this  kind  in  the  lease,  may 
be  regarded  as  merely  corroborative  of  the 
obligation  incumbent  on  the  tenant,  under  the 
Act  1698,  c,  16.  That  statute  however  does 
hot  apply  where  the  trees  cut  or  destroyed  are 
not  dn- the  farm  possessed  by  the  tenant ;  and 
in  that  case  the  more  general  statute,  1685,  c. 
39,  must  be  resorted  to.  In  the  Appendix 
there  will  be  found  the  forms  of  summonses 
both  undfer  the  Act  1698,  c  16,  and  1685,  c. 
39.  Where  the  action  is  also  founded  upon 
the  special  provisions  in  the  contract  of  lease, 
the  terms  of  the  stipulation  will  of  course  be 
recited,  and  the  conclusion  of  the  summons  will 
rest  on  a  sub-sumption  that  the  stipulation  has  ^ 
been  violated  by  the  tenant* 

The  same  observation  applies  to  all  other 
actipns  founded  upon  violations  of  the  obliga- 
tions arising  from  the  contract  of  lease.  It  is 
unnecessary  however  to  give  examples  of  sum- 
monses suitted  to  the  various  supposable  con- 
traventions ;  for  generally  speaking,  little  prac- 
tical difficulty  will  be  found  In  adapting  the 
conclusions  of  the  action  to  the  circumstances 
which  may  have  rendered  an  appeal  to  judicial 
proceedings  necessary. 

take  ^Mxe  of,  were  neglected  and  destroyed.  It  was  an- 
•wfsed, :  thai  tins  -is  not  a  statutory  irritancy,  nor  is  it  de- 
dtad/ininitaiicy  by  the  tack,  and  therefore  it  can  only 
iofisr  an  nation  of  daaoages ;  and  this  j^Iea  was  8ui»tained  Wy 
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SECT.  II. 

ACTION  OF  DECLARATOR   OF   IRRITANCY,  FOUNI^P 
ON   THE  CONDITIONS   OF   THE   LEASE,  OR  ON 

STATUTE. 

It  sometimes  happens^  that  tlie  prohibitions 
la  the  lease  to  subset  or  assign  are  guarded  by 
an  irritancy ;  the  act  of  subsetting  or  assign* 
ing  being  declared  an  ipso  facto  voiding  of  the 
lease.  In  like  manner,  where  the  tenant  falls 
two  years  in  arrear,  that  is  sometimes  declared  • 
by  the  lease  to  be  an  irritancy.  These  irri- 
tancies, where  they  have  been  incurred,  must 
be  judicially  declared. 

Summons  of  declarator  qf  an  irritancy. — The 
summons  in  this  action,  which  is  called  a  sum- 
mons of  declarator,  states  the  nature  of  the  irri- 
tant clause,  subsumes  the  circumstances  under 
which  the  irritancy  has  been^  incurred,  and  con- 
cludes for  a  decree  declaring  the  irritancy  to 
have  been  incurred ;  and  for  having  the  lease 
forfeited  and  declared  void  in  all  time  com- 
mg. 

»  By  the  Act  of  Sedenmt,  14th  Dec.  1756,  f  4,  it  is 
profided,  that  where  a  tenant  has  incurred  an  irritimcy  of 
his  lease  by  suflfeiing  two  year's  rent  to  be  in  arrear,  it  shall 
he  lawfiol  for  the  landlord  to  .insist  in  an  action  of  declarator 
oiciiritancy  and  sonunary  removing  against  the  tenant  b«> 


JS^ 
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Defence  against  this  ac&wi.— In  regaird  to  ir- 
iritancies,  a  distinction  arises  from  the  nature  of 
the  right  of  which  they  make  a  part.  Where 
they  are  inserted  in  a  gratuitous  right,  they  are 
judged  of  more  strictly  than  where  they  occur 
in  an  onerous  deed.  In  deeds  of  the  formet 
description,  an  irritancy  was  at  one  time  en- 
forced without  an  action  of  declarator;  but 
an  irritancy  stipulated  in  an  onerous  deed  must 
be  declared  to  have  been  incurred  by  a  decree ; 
and  even  although  in  strictness  the  irritancy 
may  have  been  actually  incurred,  yet,  es  wqvU 
tate^  it  is  purgeable,  as  it  is  termed,  at  the  bar ; 
that  is,  the  defender,  in  the  action  of  declarator 
of  irritancy,  may,  at  any  time  before  deere^ 
of  declarator  is  pronounced,  pay  or  perform  in 
terms  of  his  obligation,  and  so  get  rid  of  the 
conventional  forfeiture. ' 

The  contract  of  lease  under  which,  generally 
speaking,  the  possession  of  the  tenant  is  com^ 
,  mensurate  to  the  payments  of  rent  which  he 
Makes  to  the  landlord,  and  under  which  indeed 
the  tenant  must  in  the  ordinary  case  be  in  ad^ 
vance,  is  thus  an  onerous  contract  conferring 
on  the  tenant  a  right  to  the  possession  of  his 

fore  the  Judge  Ordinary.  See  Forms  in  the  Appendix^ 
As  lo  the  relief  afforded  by  the  same  Act  of  Sederunt  §  6. 
where  a  tenant  runs  in  arrear  one  fiM  yearU  rent,  and  also 
as  to  the  practice  prior  to  the  passing  of  that  Act.  Vide 
infra  in  this  ChapteTf  Sed.  Ill*  No.  4. 
Ersk.  B.  II.  tit.  Bf§K. 
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♦        •  -  -       * '         ..  ^t 

farm  for  the  stipulated  period.  An  irritancy 
of  the  lease  therefore  is  truly  of  a  penal  nature.- 
Henc^>  it  may  now  be  received  as  a  general 
rule,  that  irritancies  of  the  lease,  whether  legal 
or  conventional,  must  be  judicially  declared ; 
and  that  they  are  purgeable  at  any  time  before 
decree  of  declarator.  It  has  indeed  been  foimd, 
that  an  irritancy  of  a  lease  is  not  purgeable  at 
the  bar ; '  but  a  different  rule  now  prevails ; 
for  in  a  later  case,  where  a  landlord  had 
pursued  an  action  of  declarator  of  irritancy, 
and  obtained  a  deci*ee  in  absence  against  the 
l^enant,  the  Court  were  of  opinion,  that,  as  the 
tenant  ha^  consigned  the  rent  on  the  summoi^ 
beittg  executed,  although  decree  in  absence 
afterwards  went  against  him,  yet  that  the  con« 
signatioa  was  equivalent  to  a  timely  purging 
of  the  irritancy ;  and  riierefore  they  suspended 
the  decree,  and  expressed  an  opinion,  that  all 
irritancies  of  this  nature  are  purgeable  at  the 
bar ;  and  that,  even  although  decree  had  pas- 
sed in  iabsence^  and  had  been  extracted,  it  would 
be  hard  on  that  account  to  subject  the  tenant 
to  so  heavy  a  penalty, ' 

'  Finlayson  v.  Weir  and  Clayton,  30th  June  1761.  Mor. 
p.  7239.  ' 

•  Campbell  v.  Macalister,  16th  January  1777.  Mor.  p. 
7252,  and  App.  voce  Irritancy,  No.  I.  Sfee  these  cases  re- 
ferred to,  Vol.  I.  p.  231.  See  also  Kinloch  v.  M'Comie, 
16th  June  1812.    Fie.  Coll. 


tRRtTANCY  MAY  BE  PURGED.  1? 

The  defence,  therefore,  against  an  Action  of 
declarator  of  irritancy^  must  consist  in  an  offer 
to  purge  the  irritancy ;  that  is,  to  pay  the  rent 
where  the  irritancy  is  for  a  failure  in  the  pay- 
ment of  the  rent,  or  to  produce  a  renunciation 
or  a  decree  of  reduction  of  a  sublease,  where 
it  is  founded  on  the  tenant's  subsetting  the 
farm ;  and  this  defence  will  be  sustained.  ^  But 
should  the  tenant  be  so  inattentive  as  to  allow 
a  decree  in  absence  to  go  against  him  and  be 
extracted,  he  may  find  it  difficult  to  get  quit  of 
the  irritancy;''  and  beyond  all  doubt  where 
there  has  been  an  appearance  for  him  in  the 
action,  however  absurd  the  defence,  he  will,  on 
that  decree  becoming  final,  be  deprived  of  ail 

^— ■—     ■        I        ■■■— ^— — — I1.«*fc— «—i— ^       in  ■  »  H  I      «i     J  I      I        -  »     1     11  i^ 

*  Coayentional  irritancies  in  the  event  of  the  tenant^s  in* 
BpWency  or  bankruptcy  have  however  been  more  strictly 
enforced.  Thus,  where  such  irritancies  have  been  incurred^ 
they  have  received  effect  in  simple  actions. of  removing,  be* 
fore  the  Judge  Ordinary,  at  the  landlord's  instance  against 
the  tenant ;  and  without  the  necessity  of  an  action  of  de- 
clarator of  irritancy ;  Copland  v.  Xjordon,  7th  Dec.  180^« 
Fac  Coll.  Mor.  App.  voce  Tack,  No.  1 1  •  Forbes  v.  Ilanean 
2d  June  1812.  Fac.  Coll.  Supra,  Vol.  I.  p.  200«  But  m 
those  cases  considerable  difference  in  opinion  existed  on  the 
Bench ;  and  certainly  wherever  any  doubt,  arises  as  to  whe- 
ther or  not  the  irritancy  has  been  actually  incurredy  an 
action  of  declarator  will  be  necessary ;  See  the  opinions  of 

the  Judges  in  Hog  v.  Morton,  4th  March  1825.    Shatv  Sf 
Dunlop*s  Cases. 

"  See  note  x  next  page. 
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relief.  Of  this  there  was  a  very  strong  exam-^ 
pie  in  an  action  of  declarator  of  irritancy  at  the* 
instance  of  the  Duke  of  Argyfe  against  one  of 
his  vassals.  Appearance  had  been  made  in  the 
action  of  declarator,  wbile  the  defender  was 
confined  by  sickness ;  and  merely  iB  order  to 
gain  time  for  receiving  infonnation ;  but  tlie 
decree  having  become  final,  even  this  appear-* 
ance  was  held  sufficient  to  render  the  decree  a; 
decree  inforo^  and  tbe  Court  refused  to  open  it 
up  in  an  action  of  reduction  at  the  instance  of 
the  defender,  in  which  he  offered  the  arrears 
of  feu-duty  with  interest  upon  interest,  and 
whatever  should  be  necessary  for  affording  com-* 
pkte  indemnification  to  the  superior.  *^  The 
^^  Court  considering  the  statute  in  question 
"  (1597>  c.  246,)  as  still  in  force,  and  that 

though  irritancies  such  as  the  present,  might 

be  purged  at  the  bar,  this  opportunity  had 
"  beetii  here  neglected,  and  could  riot  be  re- 
"  newed^  and  therefore  they  found  themselves 
.**  under  the  necessity  of  assoilzieing  from  the 

reduction  as  the  Lord  Ordinary  had  done  ; 

but  not  without  expressing  regret,  that  it 
*•  was  not  in  the  power  of  the  Coirrt  to  give 
"  relief  to  the  pursuer.*^* 

*  Ballenden  v.  the  0uke  of  Argjle,  6th  July  1792.  Fac'. 
Coll.  Mof.  p.  7252.  In  this  case  the  irritancy  which  ha4 
been  incurred  was  the  legal  irritancy  under  the  Act  1597i  c. 
246»  on  account  of  failure  to  pay  feuduties.  But  there  is 
no  distinction  in  this  respect,  between  a  legaT  and  a  Con- 


or 
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Actions  or  DiLicENCE  for  tfEcoVERmd  Rii^fg. 

« 

'  Under  this  head  will  be  considered,  1.  The 
diligence  coimpeternt  for  enforcing  payment;  '%y,t 
The  ac^tions  which  may  become  necesi9ai?y  for: 
i^^ndering  the  heir  of  the  tenant  liable  ;  3^  The 
proccjedings  foi^  refndering  the  right  of  hypothee^ 
efFectil^l ;  4.  The  means  of  security  aflR}rded 
to  the  landlord  by  the  Act  of  Sederunt  1756  J. 
5.  The  proceedings  in  the  landlord's  baron: 
eourti 

1 ,  The  dlUgende  compettnt  fnr  enfurdug  pojf* 
w^/7/.-j-This  subject  has  been  anticipated  by. 

ventionaf  irritancy,  neitfater  of  whicTi  id  {rar^eable  aftei^  ex- 
tract. Vide  supray  Vd.  L  p,  199,  and  case?  the^e  cit^; 
Where  the  decree  has  beenr  prenoUnced  in  abs^iceof  the 
defebdef,  aod  thus  witbOQt  allowing  him  an  opportunity 
to  purge  the  irritancy*  it  has  been'  thought  hard  not  to  fe- 
pone  the  defended  against  th'e  consecjuehces  o^  s^uch  a  de- 
cree. (See  the  opinion  of  the  CoUrt  in  Campbilll  i>:  Mac* 
Alister,  1 6th  January  1777.  Mot.  p.  7282,  ati4  Aypen/ 
Voce  IfriUinctf,  No".  1.)  But  Mir  Iv^ory,  in  hii  Nd^s  upon^ 
Erskine,  obseryes,  that  ''  although  there  is  irp  reported* 
<*  case  on  the  point,  it  is  believed  to  have  been  repeatedly 
"  decided^  that  even  against  a  decree  in  absence^  the  ten- 
*^  ant  will  not  be  reponed,  if  ^  he  have  been  regulafl^  cited; 
*^  and  due  opportunity  of  purging  the  irritancy  afforded  be*' 
'*  fore  pronouiieinig  decree. " 

b3 


to  EFFECT  OF  REGISTRATION 

what  has  been  said  of  the  letters  of  homing  for 
enforcing  the  conditions  of  the  lease  in  gene-- 
ral ; '  since  the  letters  of  horning^  on  the'  de-^ 
cree  of  registration  of  the  lease,  eimble  the 
landlord,  from  the  manner  in  which  they  are 
expressed,  to  give  a  new  charge  on  them,  on 
the  arrival  of  each  term,  whkh  charge  the  ten^ 
ant  must  ob^,  or  he  may  be  subjected  to  the 
fiartherdiligence,  either  of  poindingof  hiseffects, 
or  of  caption,  on  which  he  may  be  imprisoned. 
2«  Actions  which  may  become  necessary  for  ren* 
dermg  the  heir  of  the  tenant  Uabtc-^Tihe  decree, 
proceeding  on  the  clause  of  registration,  is  a 
warrant  for  diligence  against  the  tenant ;  but 
in  case  of  his  death,  the  clause  of  registration 
is  of  no  farther  use,  and  no  diligence  can,  under 
it,  be  used  against  his  heir.  This  arises  from 
the  nature  of  the  dausct  which  is  a  mandate, 
and  falls  by  the  death  of  the  mandant ;  and  al- 
though the  act  1696,  c.  39,  so  f^r  supports  this 
clause  as  to  allow  the  deed  to  be  recorded  after 
the  death  of  the  granter,  it  is  only  to  the  effect 
of  making  ^'  faith  in  judgment  and  outwith  the 
^'  the  same,  as  if  the  said  writ  were  registered 
•*  before  the  granter's  decease.  **  But  it  was 
not  the  object  of  this  enactment  to  render  the 
clause  of  registration  a  warrant  for  summary 
diligence  against  the  heir  of  the  granter. 

'■  ■»    ■  ■  .   I    ' 

^  Supra,  Yd.  I.  p.  267;  and  Vol.  II.  p.  1.  et.  sef. 
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On  the  death  of  the  tenant,  therefore,  no 
summary  diligence  can  proceed  against  his' 
heir ;  it  is  only  in  the  form  of  an  action  that  the 
heir  can  he  afiected.  Where  the  heir  enters  into 
possession,  or  rather  continues  the  po88e$si<Hi 
of  his  predecessor,  he  becomes  thereby  liable 
to  implement  all  the  conditions  imposed  on  ihe 
tenant  by  the  lease.  But  it  will  seldom  happen^ 
that  any  action  will  be  brought  against  him^ 
»ntil  it  be  required,  either  in  consequence  of 
his  falling  in  arrear  of  rent^  or  failing  to 
implement  $oine  of  the  i^onditions  of  the  lease, 
or  where  an^action  of  removing  becomes  neces* 
sary.  In  those  cases,  an  application  will  be 
made  to  the  Judge-ordinary  in  the  common 
form,  and  the  possession  of  the  heir  wiH  be 
stated  as  a  sufficient  i^prc^enUition  of  his  pre. 
decessor,  to  the  eflfect  of  rendering  him  liable 
to  implement  the  conditions  of  the  leasis. 

JTie  heir's  defencis.^f^lxi  those  actions  founded 
on  his  possession,  where  it  is  admitted  that  the 
heir  can  have  no  good  defence  to  state  against 
his  liability,  his  possession  unquestionably  in. 
fers  a  representation,  and  renders  him  directly 
liable,  as  enjoyiqg  the  present  advantages  pf 
the  lease.  * 

*  Whore  the  tenant  or  his  heir  meaos  to  plead  the  defeoee 
€i^  payment  of  the  rent  claimed,  it  may  be  of  importance  to 
bear  in  mind,  1.  That  by  the  usage  of  Scotland  receipts 
Mid  discharges  granted  to  tenants  for  rent  are  yalid|  bov<- 


33'  ErrKGf  of  rkgistjiation 

If,  therefore,  the  obligation  under  the  lease 
be  clear  and  indisputable,  the  only  relevant  de- 
fence against  an  action  for  implement,  directed 
a^iuHt  the  heir  of  the  tenant,  must  consist  of  a 
denial  of  his  liability  for  his  predecessor-s  obliga, 
tions  ;  and  in  order  to  render  that  defence  avail- 
able, the  heir  must  be  in  circumstances  to  show 
tlmt  he  has  taken  no  benefit  by  the  lease  ;  that 
be  has  renounced  the  succession;  and  that  he  has 
hot  otherwise  incurred  a  representation  of  his 
pnedecessor.  This  %vill  save  the  heir  from  any 
personal  decree  ;  but  he  may  renounce  under 
various  circumstances.  Thus  the  lease  may  be 
a  lucrative  concern,  but  the  general  state  of  the 
tenant's  aflkirs  may  be  such  as  to  deter  the  heir 
from  entering  into  possession  of  the  farm,  and 

•  ...  «• 

^vcr  Ic^rgp  the  euo),  a|thqi^h  they  are  pot  attested  biy  witr 
nessessesy  nor  holograph, — a  privilege  said  to  have  been  in- 
tr^^uced  in  favour  of  tenants  from  their  ignorance  of  busi- 
ness ;  Ersk.  B.  III.  Tit.  2,  §  23 ;— and  2fl?/y,  That  three 
consecutive  discharges  of  the  termly  payments  of  rent  raise 
9  legal  presi^mptipn  that  all  preceding  rents  have  been  re- 
gularly paid.  I^'he  discharge^  hpii^ever  ^ust  l^e  (discharges 
in  full  0^*  the  reispective  termly  duties,  and  the  three  terms 
pnust  be  consecutive.  Two  discharges  containing  the  duties 
of  three  or  more  terms,  will  not  raise  the  legal  presumption. 
Neither  are  two  discharges  by  the  ancestor  and  one  by  the 
heir  sufficient,  even  although  consecutive,  unless  it  appear 
that  the  heir  was  aware  of  the  two  preceding  discharges. 
Tliis  implied  discharge  of  all  arrears,  being  however  but  a 
prasuntpfio  Juris,  may  be  elided  by  reference  to  the  tcnanl^s 
bath ;  Ers/c.  D.  HL  Tk.  ^  f.  \0, 
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thereby  incurdng  a  passive  title ;  or  the  ten- 
ant's situation  may  in  other  respeets  have  beeli 
good,  but  the  lease  unprofitable.  In  the  fii:%t 
of  those  cases,  where  the  lease  is  the  only  sub^ 
jeot  from  which  the  creditors  of  the  deceased 
have  a  prospect  of  recovering  any  thing ;  and 
more  especially  where  it  excludes  assignees,  it 
is  the  duty  of  the  heir  not  to  renounce,  if  he 
can  be  of  any  service  to  the  creditors.  They 
may  perhaps  wish  him  to  enter,  and  to  appoint 
fL  manager,  who  shall  be  accountable  to  them, 
jand  for  whom  the  heir  shall  not  be  responsible 
in  any  shape ;  and  if  they  do,  the  plain  dictates 
of  honesty  require  that  the  heir  should  not,  by 
his  renomciation^  deprive  the  creditors  of  the 
ancestor  of  a  property  to  which  they  have  so 
just  a  claiuj ;  on  the  pont^a^y^  it  is  a  duty  he 
owes  these  creditoi^  to  do  all  for  them  that  hq 
can  do  with  safety  to  himself. 

In  the  other  case,  where  the  lease  is  unpro- 
fitable and  the  heir  finds  himself  unable  .to  en- 
ter into  possession  without  risk^  the  landlor4 
Jias  $till  the  effects  of  the  deceased  fenant,  to 
which  he  may  have  recourse  as  a  security  for 
implement  of  the  conditions,  and  for  the  da- 
mage he  may  sustain  by  the  death  of  the  ten- 
ant, and  the  derelictipn  of  the  heir.  In  such  a 
case,  it  is  prob^bl?  that  the  Judge-ordinary, 
on  the  application  of  the  landlord,  would  scr 
^uestrate  the  property  on  the  fanii^  and  appoint 
M  person  to  take  the  necessary  measures  for 
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sowing  or  reaping  the  crop,  or  otherwise  ma- 
paging  the  farm  for  behoof  of  all  concerned. 
And  the  crop  and  stocking  being  attached  and 
disposed  of  in  so  far  as  the  landlord's  right  of 
hypothec  extends,  the  lease  might  be  declared 
forfeited,  and  the  landlord's  claim  of  damage 
would  be  ascertamed  and  recovered  from  the 
effects  of  the  tenant,  according  to  the  rules  ob- 
servable where  a  person  dies  leaving  property 
with  which  the  heir  declines  to  intromit. ' 


"  The  heir  of  the  tenant  however  must  bear  in  mind,  that 
he  cannot,  without  the  landlord's  consent,  renounce  an  un- 
profitable lease,  and  at  the  same  time  take  benefit  from  other 
parts  of  the  deceased  tenant's  succession.  The  heir  if  he 
please,  may  renounce  the  whole  succession,  and  in  that  event 
he  will  not  be  personally  liable  in  any  of  his  predecessor's  ob- 
ligations ;  but  if  he  inci^r  either  an  active  or  a  passive  re* 
presentation,  he  thereby  becomes  liable  to  the  landlord  for 
all  the  obligations  incumbent  upon  his  predecessor  under  the 
lease  ;  in  the  same  manner  as  he  incurs  a  responsibility  fi>r 
any  other  of  his  predecessor's  debu.  This  is  a  remark  which 
it  is  of  the  more  importance  to  make,  because  a  most  erro- 
neous impression  prevails  among  the  less  informed  part  of 
the  tenantry  of  Scotland,  that  they  can  rid  themselves  of  their 
own  or  of  their  predecessor's  obligations  under  a  lease,  merely 
by  deserting  or  neglecting  the  farm,  and  allowing  the  land- 
lord to  take  what  he  can  get  under  his  right  of  hypothec.  It 
is  true,  that  this  is  a  mistake  not  very  likely  to  be  made  by  any 
one  acqiuainted  with  the  legal  character  of  the  mutual  con* 
tract  of  lease  ;  but  as  such  a  misconception  certainly  does 
prevail,  it  does  not  seem  altogether  out  of  place  here  to  have 
adverted  to  it. 

As  to  a  voluntary  acceptance  by  the  landlord,  of  a  re" 
nunciation  from  the  tenant's  heir ;  vide  supra f  Vol  Lp.  172* 
inJoot'Tioie, 
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3.  The  proceedings  for  rendering  the  right  of 
hjfpoUiec  effectual. — It  is  necessary  to  consider 
this  brancb  of  the  subject  in  diflferent  views  : 
And  the  variety  of  circumstances  to  which  our 
attention  is  necessarily  called,  renders  it  so 
complicated,  that  I  shall  perhaps  best  attain 
my  object  by  presenting,  in  a  tabular  fonn,  the 
rights  of  the  landlord,  with  the  defences  which 
may  be  pleaded,  accompanied  with  explana- 
tory observations,  under  the  following  arrange- 

« 

ment.i» 


I.  OF  THE  landlord's  RIGHT  OF  RETENTION* 

I.  Currente  terminOm 
"  1.  Over  the  crop, 
f  1.  Where  the  rent  ispai/ahle  in  Money. 

The  landlord  may  oppose  a  poinding  at  the 
instance  of  a  creditor  of  the  tenant  of  the 
whole  crop  on  hand,  of  whatever  yearns 
growth,  in  security  of  the  current  rent. 

1.  Answer  by  the  Creditor. — Enough  is  o|i 
the  farm  to  coyer  the  current  rent. 

^   ^  ^  This  is  not  a  sufficient  answer,  the 

crop  left  may  be  destroyed,  the  cat- 
tle may  die.  Crawford  w.  Stewart* 
SHj[)ray  Vol.  I.  p.  363. 

2.  Answer  by  the  Creditor. — He  is  willing 
to  find  caution,  provided  the  rent  and 
right  of  hypothec  is  assigned  to  him. 

1.  Reply  by  the  Landlord. —  He  is  not 
bound  to  assign. 


**  This  Table  is  given  precisely  as  it  stood  in  the  former 
editions  of  this  book,  although  it  seems  to  be  in  a  great  meg- 
sure  superseded  by  what  has  beeu  said  above,  with  regard  to 
the  landlord's  right  of  hypothec.  Vide  supra,  Vol.  I.  p.^360, 
et,  seq. 
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I.  Of  TllJ^  LiVNPLOnp'$  RIGHT  OF  RETENTION. 


FouT)(l  that  a  poind^r  oitering  security 
to  the  landlord  has  a  right  to  insist 
for  an  assignation  to  the  rent  and 
hypothec.     Crawford  iU  supra. 
g.  Peply^ — The  landlprd  has  a  right  over 
the  crop,  &c.  for  arrears  due  to  nim. 
Found  that  this  is  not  sulTicient,  since 
the  landlord  has  taken  na  steps  to 
^ect  the  subject  for  former  arrears, 
3.  Reply. — But  part  of  th^se  crop?  stand 
hypothecated  for  preceding  years'  rents, 
being  the  rents  of  the  years  of  which  they 
are  Uie  crop. 

As  each  crop  stands  hypothecated  for 
the  rent  of  that  crop,  this,  it  is  thought, 
would  be  a  sufficient  answer  as  to  grain 
of  a  crop  the  rent  of  whicji  wa?  still  in 
arrear,  ' 
2.  Where  the  rent  is  payable  in  Grain. 

Ip  this  case,  the  offer  made  by  the 
poinding  creditor,  must  be,  not  sim- 
ply caution  to  pay  the  rent,  but  cau- 
tion tQ  deliver  the  precise  grain  sti- 
pulated by  the  lease.  Hall  v.  Nis- 
oet,  supa^  Vol.  I.  p.  371. 
2.  Over  thie  stocking. 

The  same  right  of  retention  of  the  stock- 
ing of  the  farm  is  competent  against  the 
creditors  of  the  tenant,  as  in  the  case 
of  the  crop. 
N.  B.  The  landlord  is  entitled  (currente  ter- 
minoj  to  retain  the  crop  and  stocking^- 

Sainst  a  purchaser,  as  well  as  against  a  cre- 
itor  of  the  tenant's. 
II.  After  the  term  of  payment 

The  difference  between  the  landlord's  right  of 
retention  after  the  term  of  payment,  anc} 
that  which  he  enjoys  during  the  currency 
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1.  OF  THE  lANDLORD'e  RIGHT  OF  RETENTION.  ' 

of  the  term,  consists  in  this,  that  a$,  after 
the  term  of  payment,  the  landlord  is  at  liber«- 
ty  to  appropriate  the  subject  of  hypothec 
ill  payment  of  the  rent,  the  creditor  of  the 
tenant  is  not  bound  to  find  caution  to  the 
landlord  for  the  rent.  It  is  cmly  incumbent 
on  him  to  leave  sufficient  on  the  ground  to 
pay  the  hypothecated  rents. 
III.  Actions  competent  to  the  creditors  of  the 
tenant  from  the  exercise  of  these  powers. 
The  power  of  retention  given  to  the  land- 
lord, must  be  exercised  with  a  dye  atteil- 
tion  to  the  interests  of  the  creditors  of  the 
tenant.  This  is  obvious  from'  the  statement 
given  of  the  pleas  of  the  parties ;  and  with- 
out going  very  minutely  into  the  causes  o|i 
whicn  an  action  would  be*sustained,  at, the 
^  instance  of  a  creditor  whom  the  landlord 

has  excluded,  bv  pleading  his  right  of  re- 
tention, it  may  be  observed,  that  an  action 
would  be  competent  to  the  creditor ; 

1.  Where  the  creditor's  offer  to  find 
•   caution  previous  to  the  term  of  pay- 
ment is  refused. 

2,  Where  a  sale  of  cattle  is  interrup^;- 
ed  by  the  landlord,  and  the  cattle 
carried  back  to  the  farm. 

8.  Where  the  term  of  payment  is  pas*, 

and  there  is  com  on  the  farm  suffir 

cient  to  cover  the  rent,  after  settiiig 

apart  what  is  offered  to  be  poinded 

by  the  creditor. 

In  these  cases,  were  a  poinding  to  be  stopt, 

I  '  an  /action  would  lie  at  the  instance  of  the 

I  creditor  against  the  landlord,  for  payment 

[^  of  the  debt  due  by  the  tenant. 


28  RIGHT  OF  RCCOVERIKG  THE  SUBJECT, 

IL  or  TriE  LANDLORD'S  RiaHT  OF  BRINGING  BACK 
THE  SUBJECT  OF  THE  HYPOTHEC. 

'L  The  crop* 
f  1.  Brevi  mann. 

This  may  be  done  where  the  crop  is  sold^ 
or  where  it  is  given  in  payment  of  a  debl^ 
provided  it  be  done  wiUiin  twenty-four 
hours  from  the  time  at  which  the  goods 
have  been  carried  off.     Crichton  v.  the 
Earl  of  Queensberry.  ,  Supra^  Vol.  I.  p. 
400.  Bat  where  the  goods  nave  been  setf- 
tled  on  tbelands  for  more  than  twenty-four 
hours,  this  will  not  be  competent.  It  wifl 
therefore  be  sufficient  to  defeat  an  at^ 
tempt  of  this  kind,  if  the  creditor  or  pur- 
chaser can  show  that  the  corn  has  beefi 
settled  on  his  grounds  for  more  than  twen- 
ty-four hours.    Supra^  Vol.  I.  p;  400. 
In  like  manner,  where  a  creditor  has 
poinded  and  carried  off  the  goods, 
the  landlord  cannot,  viafacti^  though 
within  twenty-four  hour^,  bring  back 
the  goods.     Currie  v.  Crawford,  i^^ 
pray  Vol.  I.  p.  402. 
t2.  By  the  aid  of  a  Judge. 

The  recovery  of  the  crop  carried  off  by  a  pur- 
chaser or  creditor,  to  the  prejudice  of  the  land- 
lord, may  be  obtained  by  an  application  to  the 
Judge-ordinary,  after  the  landlord  has  by  delay 
lost  the  right  of  carrying  them  back  at  his  own 
hand,  and  this  power  will  remain  as  long  as  the 
goods  are  in  the  custody  of  the  purchaser  or 
creditor ;  or  the  landlord  may  pursue  for  their 
price,  and  this  includes  not  only  the  crop  of  the 
year,  but  the  crop  of  former  years,  in  so  fer  as 
the  rent  of  these  year's  remains  due. ' 

*  The  landlord  may  by  an  action  against  the  holder,  not 
only  recover  the  goods  carried  off,  but  even  those  personfi 
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IL  OF  THB  LANDLORt>'s  RIGHT  OF  BRINGING  RACft 
THE  SUBJECT  OF  THE  HYPOTHEC. 

Th^  defence  competent  to  the  holder  consists  in 
this,  tha,t  when  he  carried  off  the  property,  the 
tetms  of  payment  were  past,  atnd  there  wai 
enough  of  the  crop  left  on  the  gronnd  to  answer 
the  hypothec.  Hays  e.  Keilh,  SuprOy  Vol.  I. 
p.  374. 
II.  Of  the  stocking  on  the  farm. 

The  same  power  of  bringing  back  the  cattle  brevi 
manu  is  allowed,  which  is  competent  in  the  case 
of  the  crop ;  Crichton  v.  the  Earl  of  Queens«- 
berry ;  Supra j  Vol.  I.  p.  400,  where  the  land- 
lord was  allowed,  within  the  twenty-fovrs,  to 
drive  back  a  flock  of  sheep 

But  the  stocking  on  the  farm  is  in  a  different  si- 
tuation from  the  crop,  in  this  respect,  that  the 


who  have  assisted  the  tenant,  in  clandestinely  carrying  oflP 
the  goods,  will  be  exposed  to  a  datm  at  the  iBstance  of  the 
landlord;  Lord  Salton  v.  Club,  18th  November  1704. 
Fount.  Mor.  1821  and  6224.  Supra.  It  came  to  be 
debated,  in  this  case,  whether  the  accomplices,  '<  who  as- 
^*  listed  Chib  to  carry  has  goods  and  corns  off  the  ground, 
**  to  the  prejudice  of  his  master's  hypothec,  could  be  liable 
^'  in.soKdum,  or  only  pro  rata^  for  the  damage,  where  violent 
^*  away-taking  was  not  proven.  But  the  Lords  considered  the 
'intromission  as  unwarrantable;  and  although  the  benefit 
**  did  not  redound  to  them,  yet  it  was  a  delinquency,  in  svo 
^^genereet  mali  exempli;  and,  if  allowed,  would  encourage 
**  tenants  to  help  their  neighbours  to  defraud  their  master 
**  by  clandestinely  conveying  their  goods  and  corns  off  the 
**  ground ;  and  if  a  master  can  vindicate  his  corns  from  a 
**  third  party,  bona  Jide  bargaining  for  them,  mulio  magis 
**  may  he  pursue  those  who  assisted  in  abstracting  them  ; 
'  therefore  they  found  atll  the  assistants  liable  in  solidum  in 
**  this  circumstantiate  case. '' 
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III.  THE  MEANS  BY  WHICH  THE  RtGHT  OF  HY^« 
THEC  19  RENDERED  EFPECTUAU 

tenant  has  a  power  of  adminidt]*ation,ivhicK  en4 
titles  faini  to  increase  or  diminish  the  stock,  a# 
circumsfances  inay  require.  Hence,  whdre  cat* 
tie  are  sold,  the  lan(^l6rd  cannot  demand  thenl 
back  from  the  purtha^ers.  It  is  a  sufikient  an-» 
swer  for  the  purchaser  to  make,  that  the  cattle 
were  purchased  from  th^  tenaint. 

But  where,  in  place  of  a  fair  sale,  the  cattle  are 
given  in  payment  of  a  debt,  that  transactioi| 
would  not  afford  a  sufficient  apswef  to  the  ere* 
ditor  of  the  tenant,  he  would  be  obliged  to  re* 
store  them  to  the  landlord. 

A  third  defence  may  be  founded  on  a  poinding  of 
the  cattle ;  and  on  this  point,  Mr  Erskine  saysf 
•*  As  the  tenant  has  not  the  same  power  of  disf 
"  posing  of  the  cattle  for  the  payment  of  debt 
".as  he  has  in  the  way  of  a  proper  sale,  it  is> 
"  more  doubtful,  wbqdier  a  creditor,  who  hatlv. 
"  carried  off  the  tenaiit*s    cattle    by  poinding, 
'^•'  be  secure  against  the  landlord's  action  of  re- 
"  c6very  ,-^'*  B.  II.  tit.  vi.  §  61.     iJut  it  haybeerf 
since  decided,  (M'Dowal  v.  Jamieson,  Suprhj  Vol/ 
I.  p.  38d,)  that  the  creditor  attaches  the  property 
ofhis  debtor /a;i//<//i  c^^o/^  as  it  stands,  and,  of> 
course,  affected  in  t-his  case  by  the  claim  of  hy- 
pothec.    Here,  as  in  the  qase  of  the  crop,  it  is  a 
sufficient  answer  to  the  action  of  the  landlord, 
that  there  was  sufficient  left  on  the  gr6unds  af- 
ter the  term  of  payment  of  the  rent. 
"The  right  of  hypothec  is  rendered  efiectUlal  to  ther 
landlord  by  sequestration,  which  i»  obtained  on* 
aD:  application  to  the  Judge  Ordinary,**  settin^^ 
forth  the  arrears,  and  praying  for  a  warrant  tq 
sequestrate  the  crop,  &c.  ana  for  powier  to  sell 


r  <■  For  this,  and  the  otker  forips  connected  with  this  £ec^ 
tion,  see  Appendix  III.  No.  5. 
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III.  THE  MEANS  BY  WHICH  THE  RI&HT  OF  HYPO- 
THEC IS  RENDERED  EFFECTUAL. 


to  the  extent  of  the  iarrears.  Dow  »*  Hay,  Stlpm^ 
Vol.  I.  p.  870*)  This  application  may  be  made, 
not  only  where  there  ar-j  arrears  due,  but  wher- 
ever the  landlord  has  reason  to  apprehend  that 
the  tenant  is  endeavouring  to  deprive  him  of 
his  hypothec,  by  displenishing  the  fiirm,  or  where 
the  credit  of  the  tenant  is  suspected*  (Grant 
V,  Shirria,  Supra,  Vol.  I.  p.  369.) 

The  effect  of  the  sequestration  on  the  stock- 
ing, is  to  render  special  the  landlord's  right, 
whicli  was  before  general,  and  to  make  h  attach 
on  each  individual,  of  which  the  stock  is  com- 
posed, so  as  to  entitle  the  landlord  to  recover 
the  property,  or  the  value  of  the  catde,  into 
whose  hands  soever  they  may  have  gone :  The 
regular  issue. of  this  application^  is  a  roup. and 
sale  of  the  goods  for  payment  of  the  landlord. 
.  By  an  action  against  intromitters,  with  the  se- 
questrated effects* 

Actions  a^  the  instance  of  the  landlord,  may 
proceed  either  before  or  after  sequestration  has 
been  obtained.  When  they  take  place  before 
sequestration^  in  tonseqiience  of  the  crop  or 
stocking  having  been  sold  or  carried  off  the  farm, 
the  pleas  of  the  parties  have  already  been  taken 
notice  of;  but,  where  this  action  proceeds  in 
consequence  of  the  corn  or  cattle  being  carried 
off,  after  a  sequestration  has  been  awarded,  the 
same  deferences  will  not  lie:  the  goods  are  under 
the  distribution  df  the  Judge ;  and  those  who  in- 
tromit with  them  otherwise  than  by  his  antho- 
rity,  will  be  found  guilty  of  a  spulzie.  .The 
prayer  of  the  petition  (as  appears  from  the  Ap* 
pendix,  connected  with  this  section)  is,  tlmt  the 
effects  may  be  sequestrated,  for  security  of  the 
year's  rent.  The  Sheriff,  on  advising  the  peti- 
tion, authorizes  the  Clerk  of  Coutt  to  make  an 
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III.  THE  METAKS  BY  WHICH  TH£  RIGHT  OV  HYPO- 
THEC IS  RENDERED  £f  rCCTUAL. 

inventory  of  the  efFects,  and  sequestrate  theJDi 
for  security  and  payment  of  the  rent.  In 
consequence  of  this  authority,  the  person  ap- 
pointed makes  an  inventory,  and  declares  the 
articles  in  the  inventory  to  stand  sequestrated 
for  payment  of  the  landlord ;  and  he  prohibits 
*^  the  tenant  and  all  others,  his  majesty's 
"  lieges,  from  meddling  or  intromitting  with 
**  all  or  any  part  of  the  ffoods  so  seques^ 
"  trate,  unaer  whatever  colour  or  pretext,*' 
with  certification  that  they  shall  be  prosecuted 
according  to  law.  This  act  of  sequestration  ist 
^  followed  by  a  warrant  to  roup  the  articles  for 
payment  of  the  landlord.  But  it  is  the  act  of 
sequestrating  the  effects  for  the  special  purpose 
of  securing  me  landlord,  that  creates  a  lien  over 
them ;  ana  therefore,  in  an  action  at  the  instance 
of  the  landlord,  for  the  value  of  the  goods  pur- 
chased or  carried  off  after  a  sequestration,  it 
would  not  be  sufficient  for  the  defender  to  say, 
That,  at  the  time  he  received  the  goods,  there 
were  sufficient  left  behind  to  answer  the  land- 
lord's claim :  he  would  be  obliged  to  show,  that 
the  landlord  had  actually  received,  or  might  still 
from  the  goods  left,  receive  the  amount  of  what 
t  t.     was  due  to  him. 

4.  The  means  of  security  afforded  to  the  land'* 

hrd  ly  the  Jet  of  Sederunt  1756/— By  the  5th 

-   -  ■        ■  ■        ■  ■  " 

*  Prior  to  the  passing  of  this  Act  of  Sederunt,  the  situa- 
tion of  the  tenant  was  not  so  favourable.  The  former  rule 
was,  that  if  a  year's  rent  was  in  arrear  preceding  citation  in 
the  action,  even  at  litis- contestation,  it  was  competent  for 
the  landlord  to  insist  against  the  tenant  for  the  arrears  due 


fcect;  of  the  Act,  it  is  provideclj  that  *  wliertf  A 
*^  tedsint  shall  rua  in  afrear  ^  one  full  year's 
**  rent,  or  shall  delsert  his  possession,  and  leave 
••  it  unlaboured  at  the  usual  tithe  of  labouring^ 
^*  in  these^  or  either  of  these  cases,  it  i^iall  be 
**  lawful  to  the  heritor,  or  other  setter  of  die 
^'  lands,  to  bring  bis  actioia  a^inst  the  tenant 
"  before  the  JudgewK>rdinary,  who  i«  faerdbyeni-^ 
*•  powered  and  required  to  decerri  and  ordain 
**  tile  tenant  to  find  caution  for  the  arrears,  and 
•*  for  payment  of  the  rent,  for  ihe  five  crops^ 

— " -^ 

and  ibr  jcaiition  that  he  shoulct  pay  the  fent  ptrtictually 
daring  all  the  remaining  year's  of  the  lease ;  and,  failing 
his  makfng  payment  and  Ending  cautiotfi  that  h«  i^ould  re-^ 
move.  Where  again  the  tenant  had  ran  twa  yidaf s^  km  atreAr, 
that  was  then,  as  it  is  now,  an  Irrifaitey  of  ^e  lemif  and  tW 
landlord  might,  if  he  chose^  raise  an  adtloti  ot  JkeWitfdr  of 
trritamrjr  hiefore  the  Court  of  Sesskm,  and  w4d  ^bn  leasee 
Although  even  hi  that  ease,  where  tl»e  leglil  ktitmaey  wair 
Hot  strengthened  by  a  conrentlonal  irrhaftey^  the  C&tut  waflf 
in  use  to  supersede  Extract  for  a  certain  tittle';  ITefbre  the 
expiration  of  which,  if  the  tenant  graifrfed  a  bottd  w4di  a  nuP 
ficient  cautioner  for  ihe  arrears,  pajrable  at  a  certain  fOttH^ 
With  Interest  mitl!  piiid,  and  also  M  tks  pttiidtaal  piQrinetit 
of  the  rent  during  the  future  years  of  llhe  lease^  Wfth  siitoifa^ 
eaution,  then  extract  was  stopt,  and  the  ir r^an^y  held  as^ 
purged.  See  Alexander  (7.  Jackson,  2Mi  Jtily  1744.  tLiVkj 
kme  Tactt^  No.  3.  Mor.  p.  15506.  See  sdso  Batfhur^s  Praci' 
iick%  voce  AssiDAHoti^  p.  206,  f  S*.  Lawseto  iB^  Sbott^ 
27th  Febrrtary  1627.  Mor.  p.  ldSd2,  atid  id^t  cases  there/ 
Waughton  v.  Aiclitf,  I5th  July  leSS.  Mof.  p.  1690%.  Bi»f 
Me  t.  Sinclair,  3d  January  l^i.    Hon  p.  I0»8t 

VOJL.  II.  c 
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"  following^  or  during  the  currency  of  the  tack-, 
if  the  tack  is  of  a  shorter  endurance  than  five 
years,  within  a  certain  time  to  be  limited  by 
**  the  Judge ;  and  failing  thereof,  to  decern  the 
**  tenant  summarily  to  remove  and  to  eject  him^ 
"  in  the  same  manner  as  if  the  tack  were  deter- 
**  minedy  and  the  tenant  had  been  legally  wam<^ 
"  edy  in  the  terms  of  the  foresaid  Act  1555." 

In  order  to  entitle  the  landlord  to  the  benefit 
of  this  enactment,  the  first  requisite  is,  that  the 
tenant  shall  have  fallen  in  arrear  of  one  full 
year's  rent.      But  if  it  should  happen  that  a 


'  ^^  AJiM  yeai^s  rent^^  is  uBdenteod  to  mean  an  arrear  to 
the  amount  of  a  year's  rent:  if  the  last  moiety,  for  example, 
of  the  year's  rent  1819}  and  the  first  of  the  year  1820,  re- 
B^ain  unpaid)  they  form  an  arrear  of  a  fuUr  year's  rent  In  the 
same  manner,-,  the  arrears  of  several  .y  ear»  ma.y  be-  laid  toge- 
ther to  make  up  the  arrear  of  a  year's  rent.    This  is  under- 
stood to  have  been  decided  in  the  case  Alexander,  19th  De- 
cember 1 8 1 1 » no^  reported.  See  also,  Urqubart  t;.  Hay  M'  Ken-* 
2ie,  28di  May  1824 ;  Sham  and  Dunlop*s  Cases^  where  this 
waa  one  of  the  points  decided.   In  that  cas^,  the  tenant  was 
entitled  under  the  leaae  to  250^.*  for  a  steading,  which  he  had 
built;    He  fell  into  arrear  with  his  reat^  and  his  ^tock  was 
sequestrated  and  sold  by  the  landlord ;  but  after  giving-  him 
eredit  for  the  proceeds  of  the  sale^  there  was.  still  a  full 
year's  rent  in  arrear,  and  ^e  landlord  therefore  raised  an 
aetioo  of  irritancy  and  removing  before  the  SheriBF  under 
the  Act  of  Sederunt,  14«thr  December  1756.    The  tenant 
pleaded  in  deienc^^  that  he  was  entitled  to  credit  for  the  2501^ 
for  the  steading,  and  that^  if  that  sum  were  deducted  froox 
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year's  rent  is  due  by  a  tenadt  at  tbe  time  of  the 

-     '  -^  -       --  T  -  •  • i—      ■  ■  -       --  t.  ^  ■ 

'  '  '  •  '  • 

the  arrear,  a  fall  year's  rent  would  not  remain  due4  The  She- 
riff found  that  the  tenant  was  in  arrear  more  than  a  full  yearns' 
rent,  arid  ordained  him  to  find  caiition  foV  it,  and  for  the  rent 
of  the  five  succeeding  years ;  and  failing  this  £o  remove* 
^*  reserving  to  him  his  full  clftim  fot  the  balldhvg  on  the. 
<<  farm  when  so  remoted/'  And  thereafter  the  Sheriff,  es 
prcprio  motUf  pronounced  an  additional  interlocutor,  altering 
the  previous  judgment,  in  so  far  as  to  ordain  the  tenant 
*^  to  make  payment "  of  the  arrears,  mstead  of  finding  cau- 
tion, and  if  he  failed  to  do  so,  then  to  remove.  The  teil^nt- 
failed  to  pay,  and  was  accordingly  ejected  ;  whereupon  he 
raised  an  action,  against  the.  landlord^  concluding  for  redi^c- 
tion  of  the  decree  of  removing  and  for  damages^  on  the 
grounds,  1.  That  the  judgment  of  the  Sheriff  wns  nuUf  in 
so  fsLT  as  it  ordained  the  tenant  to  make  payment  of  the  ar- 
rearsi  and  on  failure  W  remove,  instead  of  ordaining  him  to 
find  caution  in  terms  of  the  Act  of  sederunt ;  2«  Th^tbe  ; 
was  entitled  16  credit  for  the  2501.,  which  would  have  extin* 
guisfaed  the  arrears^  and  thereby  purged  tb^  irfitnocy  ;.and 
ddH^,  That  even  supposing  the  2&0l,  not  to  be  credited,  ^  full 
year's  rent  was  not  du^,'  as  the  arrears  consisted  partly  of 
the  rents  of  two  separate  crO|>8«  The  .Court,  on  the  report 
of  tbe  Lord  Ordinary  (Cringletid)^  decerned  again«t  the 
landlord  in  the  reduction',  and  found  the  action,  of  damages 
relevant — ^being  unanimonsly  of  opinion,  1.  That  the  She- 
riff's decree  was  utterly  nuU  and  unwarranted,  as  not  being 
in  terms  of  the  Aet  of  isederunt;  2.  That  the  landlord  was 
bound  to  hate  given  credit  for  the  260L  m  soon  as  it  was 
e^cpended  by  the  tenant,  without  the  neoessity  of  an  action 
of  constitution  at  tbe  tenant's,  i^stan^e ;  and  Sdli^^  They 
held^/that  if'the  amonnt  of  a  fidl  year's  rent  be  due,  it  mat- 
tecs,  not  whether  it  be  the  rent  of  a  aiogle  cropi  or  made  up 
oftho:  arrears  of  different^  years.  ^ 

c2 
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landlord's  death,  which  year's  rent  becomes  a 
debt  due  to  the  executor  of  the  landlord,  the 
heir  of  the  landlord  cannot  found  on  the  cir* 
ciunstance  of  the  tenant's  being  due  a  year's 
rent  to  the  executor  of  the  former  landlord, 
as  the  ground  of  an  application  to  the  Judge- 
<l>rdinary,  m  terms  of  the  Act  of  Sederunt. 
Before  the  landlord  is  entitled  to  claim  the  be- 
nefit of  the  Act,  the  year's  rent  must  be  due  to 
himself.  * 
..^ «■  ■■■ '   

.  <  Lord  Elibank  v.  Hay,  19th  January  1780.  Fac,  ColL 
](or.  p.  1S869.  The  landlord  died  in  the  month  of  Augual 
1778,  at  which  time  one  of  his  tenants  was  due  more  thou 
a  year's  rent,  to  which  the  landlord's  executor  succeeded. 
In  September  following,  the  landlord's  heir  raised  an  action 
against  the  tenant  on  the  Act  of  Sederunt.  Ik  suffokt  of 
this  action,  it  was  pleaded  for  the  pursuer,  ThAt,  prevtoua 
to  the  Act  of  Sederunt  1756,  to  prove  the  bankruptcy  of 
the  tenant,  sind  entitle  the  landlord  to  i^>ply  for  a  cautioner. 
It  waiB  nectary  for  him  to  attach  the  stocking,  and  then  to 
apply  for  having  him  removed  is  a  bankrupt,  a  procedure 
wMch  exposed  the  parties  to  much  litigaiaan  and  iacon« 
teoiencb.  It  was  to  obviate  this,  that  die  fidling  hito  arrear 
for  a  year  was  rendered  an  act  of  bankvoptcy  on  the  part  of 
die  tenant,  which  entitled  the  lan^Hord  to  ftpply  to  the  Judges 
cirdinAfy^  that  he  might  order  oautiOft  to  be  found.  The 
division  of  the  rent,  on  the  deadi  of  the  laocBord,  ought  not, 
AerefoVe,  to  def^M  this  salutary  regiHsition.  Were  it  to  have 
thateffi$(^,  then  wherever  a  proprietor  dispened  his  estate 
to  Ms  son,  or  asslgi^ed  his  rWits  to  a  third  party,  or  where 
Ike  rents  lure  uttached  by  legal  diligmioe,  a  bankrupt  tenant 
might  retain  possession,  and  be  .easpowered  to  deteriorate 
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If  at  the  time  of  raisiipg  the  action  before 
the  Judge-OTdioary,  there  was  a  full  year's  rent 
due,  aod»  in  the  course  of  the  prooeedings,  the 
landlord  takes  payment  of  part  of  the  surearEi, 
that  will  be  a  defence  against  the  landlord's 
demand,  either  for  caution  or  for  a  summary 
removing.    In  the  case  in  which  this  point  was 

the  lands ;  yet,  the  Act  of  Sederunt  had  in  view  not  merely 
the  security  of  the  landlord,  it  provided  also  for  the  cultiva- 
tion of  the  ground,  which  a  bankrupt  tenant  was  hdd  to  bs 
incapable  of  aocomplishing.  It  may  be  true,  that  debts  due 
to  third  parties  are  not  considered ;  but,  where  a  landlord 
can  subsume  that  one  year's  arrear  of  rent  has  been  incur* 
red,  both  the  words  and  spirit  of  the  act  support  hb  appli« 
cation*  To  this  it  was  answered,  That  the  hypothec 
secures  the  landlord  for  one  year,  and  it  is  only  when  more 
than  a  year's  rent  is  due  that  the  interposition  of  the  Judge 
becomes  necessary  for  his  security.  Arrears  of  rent,  when 
4ue  to  the  landlord's  executor,  to  his  creditor  or  hb  assig- 
nee,  cannot  be  ascertained  in  a  question  with  the  landlord 
alone ;  and,  in  this  case,  they  are  extraneous  debts.  It  is  on 
this;  iiccount  that  the  Judge-ordinary  is  appointed  to  order 
the  tenant  to  find  caution  for  arrears  and  for  payment  of  the 
rents  of  the  five  following  crops,  the  Act  of  Sederunt  clear** 
ly  taking  it  for  granted,  that  the  arrears  are  due  to  the 
same  person  to  whom  caution  is  to  be  found  for  the  fol- 
lowing crops :— On  the  same  principle,  it  has  been  found, 
in  an  action  for  declaring  an  irritancy  of  a  feuright,  prcjh 
ter  nan  t/olutum  canonem,  that  a  superior  was  not  entitled  to 
found  on  the  arrears  of  feuduty  due  to  a  third  party,  they 
being  incurred  before  he  had  acquired  the  superiority.  The 
Court  found  the  applicatiop  in  these  circumstances  to  be 
inpompetent. 
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fixed,  the  year's  rent  was  iitie  at  the  time  of 
Faising  the  action  ;  but  the  tenant  having, 
within  three  days  after  the  action  was  called, 
paid  u[>  the  arrears,  and  received  a  discharge 
fi'om  the  landlord,  •*  the  Court  were  unani- 
•^  mous,  that,  in  a  process  upon  the  Act  of  Se-r 
"  derunt,  the  tenant  can  neither  be  decerned  to 
**  remove,  nor  to  find  caution,  unless  a  full 
•*  year's  rent  be  due  at  tlie  d?ite  of  the  decree," * 
But  although  full  payment  qf  the  arrears  before: 
decree,  is  a  good  defence,  the  landlord  is  not 
obKged  to  accept  of  partial  payments;  and 
the  debts  of  the  landlord,  or  even  the  public 
bufxlens  aflfecting  tbe  lands,  paid  by  the  tenantj^ 
without  the  authority  of  the  landlord,  wilV  not 
be  brqught  in  camputa  tp  diminish  the  yeai'si 
rent  due. by  the  tenanL  • 

In  a  later  case,  the  arrears  had  been  paid  up 
previous  to  decree,  though,  at  the  time  of  rais, 

k  Campbell  v.  Robertson,  December  1763.  Sel.  Dec. 
No.  211.    Mor.p.  13867. 

But  if  the  tenant  fails  to  find  caution,  and  decree  of  re- 
moyinj^  has  b^en  pronounced  in  the  Inferior  Court,  he  will 
not  be  repoped  pn  offering  caution  in  terp[is  of  the  Act  of 
Sederunt,  in  a  suspension  of  the  decree  of  removing  In  the 
Court  of  Session  ;  Hunter  v-  Badenoch  ;  10th  November 
1800.  Fac.  Co|I.  Mor.  Appendix,  voce  Removing^  No.  1. 
Kinloch  17.  M*Comie,  16th  June  1812.  Fac.  Coll.  an^ 
Supra,  Vol.  I.  p.  232. 

i  Carruthefs  r.  M*Garroch,  19th  January  1780.  Fol. 
Diet.  Vol.  IV.  p.  225.     Mor.  p.  13869. 
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ing^  the  aetioa,  there  was  more  than  a  year's 
reAt  due.  The  former  cases  s^em  aJL  first  to 
have  been  overlooked ;  for,  the  Lord  Ordinary 
found,  that  the  Act  of  Sederunt  applied,  ''  ii^ 
*^  respect  that,  at  the  copimencemenl  of  the 
•^  process,  a  full  year's  rent  was  resting  unpaid 
**  by  the  tenant : "  But,  the  Court,  on  advisugig 
ft  reclaiming  petition,  *'  were  of  opiaicm,  that 
**  to  found  a  removing  under  the  Act  of  Se- 
"  derunt,  the  year's  rent  must  be  due  likewise 
**  .whei>  tfajB  decree  is  pronounced ;  Select  Decir 
•*'  sions,  No,  211 ;  *  but  it  was  at.  the  samjs  tim^ 
>'  observed,  that  the  landlord  is  not  obliged  tQ 
**  accept  of  partial  payments. ''  * 


-^ 


•yr 


^  Supra,  p.  S8. 

1  Low  V.  Knowlea,  5th  Jaly  1796.  Fac.  Coll.  Mor.  p: 
1S873.  In  du8  case,  Loir  held  a  letme  of  a  farm,  the 
rent  of  which  wa&  pajFable,  one  half  on  the  20th  Decembei, 
iand  the  other  on  the  20th  June,  for  the  crop  preceding. 
This  lease  was  assigned  to  Knowles,  who  reaped  the  crop, 
and  was  liable  for  the  rent  1793.  On  the  26th  Juhe  1794, 
Low  applied  to  the  Sheriff  to  sequestrate  Knowles's  effects, 
for  payment  of  crop  1793  and  crop  1794* ;  and,  on  the  same 
day,  he  instituted  an  action  on  the  Act  of  Sederunt  1756. 
The  sequestration  was  recalled,  on  caution  being  found  for 
the  renu  1793  and  1794 ;  but  the  action  on  the  Act  of  Se- 
derunt proceeded.  In  February  1795,  a  decree  of  removing 
was  pronounced  on  the  Act  of  Sederunt,  at  which  time  Low 
had  received  the  rent  of  crop  1793 ;  so  that  the  first  half  of 
crop  1794,  due  on  the  20tb  December  preoed&ig,  was  alone 
•due,  apd  this,  as  well  $a  the  other  half,  due  on  the  20tb 
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Whel^e  a  tenant  k  due,  not  onjy  a  year's  rent, 
hnt  19  boHln^  t^  pepfemi  eertain  ppestatioas,  of 
«p  pfiTf  damages^  it  i^  to  U^ukt  acniAal  payments 
^lohev  fin4  not  to  illiquid. ptestatioM^  that  the 
A^t  of  Sedertiat  applies.  "* 

^«ne  1?96>  was  paid  io  October  that  year  by  t&e  cautionef 
Igir  Kuowks*    I9  ^ese  ^rcmiist|iuides«  it  was  argued  &|r  th^ 
]aii4Iacd,  that  the  Act  gi^ea  the  heritor  a  ri^ht  to  insist  for 
Arrears  ior  general  teroas,  without  making  any  exception  on 
t]be  tenai^ts  afterwards  paying  up  the  arrears ;  and  a  con? 
|xary  doctrine  wcmld  destroy  the  efl^ct  of  the  Act,  as  a 
bankrupt  tenant  might  contrive,  by  a  partial  payment,  to 
tfet  rid  of  the  appjicatiotiy  when  be  could  not  find  caution. 
The  tenant  maintain€fd>  fbat  tbe  caution  fi^und  in  the  s^ 
i^uestratipn,  as  well  as  tbe  payment  by  the  cautioner,  must, 
in  this  case;  prevent  the  operation  of  the  Act.    Such  was 
the  argument  on  which  the  Cour|;  refused  to  deicem  in  tbe 
leprnmSiig ;.  jmd  it  wiU  be  pairtlodarl}^  naroasfted,  that  the 
jMga  dedaved  tfajiar  tifiaUn  to  be,  that  Ae  landlord  is 
^MCi  obii'gdd  ti»  Hccept  of  piprtU  pajments^ 
.    ^  Th^  Bart  and  Coantesa  of  Morton  m  Mucrafi,  2Slk 
February  1798«    Fla^.  Coll.    Mar.  p.  ia»f2*    la  diis  case, 
<tfie.  Earl  and  CoonDess  of  Mortoti  brought  aBadiopbtiGne 
the  l$beri$>  in  wh^h^  aftier  vgrnfMymg  the  suni  due  aa  the 
juveavs  of  ndney^en^  and  convoriios  of  kain-,  the  aunuiaoiiB 
ponaludiid,  that  tl^e  teq»ant  ahoul^  be  decenwd  So  req^ov^, 
jot  t9  find  |saull^on,  Slc^    l^\i/t  Sheriff  doeemed  in  the  nemov- 
fHgr  and  a  bill  of  suspension  was  passed,  on  doi^ditiOQ  of  tise 
itonan^s-  **  finding  cautipti  for  sbje  w&ole  araear^  aiai  the 
**  pntf  far    tiie>  fite  sKibsecfoent  jwars.  **      lubo  te|iant?8 
pailioi^cni  were  take*  boond,  cpot  onily  for  she  «mreac%  and 
/ar#lW^eiitof,fhef^ira  Aiibpequont  propa^  but  *^for  wbain 
f'  t9^  amon  m^j  bj^  sl^raidtd,  hi  name  of  damagei^  mu^ 
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'  To  entitle  the  landlord,  therefore^  to  insist 
for  caution  for  &ve  years,  or,  &iUng  that,  to 
jhave  a  decree  of  removing  in  terms  of  the  Act 
of  Sederunt,  1.  There  mu3t  he  a  full  year's 
rent  due  at  the  time  of  raising  the  action.  2« 
The  year's  rent  necessary  to  found  the  appli<* 
cation  irmst  be  due  to  the  landlord.  It  is  not 
sufficient  that  a  year's  rent  is  due  to  a  different 

fierson ;  as,  for  example,  to  the  executor  of  the 
andlord's  predecessor,  or  to  an  assignee,  where 
the  rent  has  been  assigned  by  the  landlord* 
S.  It  may  be  doubted,  whether  the  eSect  of 
legal  diligence  for  attaching  the  rents  does  not 
leave  such  an  interest  in  the  landlord,  as  will 
suppprt  him  in  an  application,  even  where  the 
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**  vioknt  profits,  and  sueh  otkcnr  mm  or  mam  ei  m^nejjr  m 
^«  ikt  tenant  ahoidd  he  SanmA  linble  in,  lo  ibe  dmrgiBf 
^  ^helandlard),  in  ease  it  dhaU  be  found  bf  Ike  Lords,  of 
^  Cpandl  «ttd  Se&ioB>  ^er  disousaing  the  aippnaiep  to  be 
•*'  iac|Mde  bereupoD,  that  the  tenant  ought  ao  to  do. "  The 
fAndbcd  aftcprwards  brought  fa  action,  against  the  tenant 
and  his  cautioners^  for  the  non-performance  of  certaia  pre9^ 
■^ition«>  relsitingtotbe  encfoiures.  The  Court  fomd  (though 
sa  fitat  thtj  iv)Bf«  of  a  difibseott  opinion),  **  that  the  peti^ 
<*  tiooer's  bond  of  eautioBry  extends  aoij  to  the  rents  and 
**  arrears  of  rant,  and  contversibn  ^f  haln,  specific  in  the 
^  libel  of  removing  befiire  the  Sherii^  and.decree t  thersoQ» 
**  It  tras  ai  the  same^ime  observed  by  some  of  the  Judges^ 
**  that)  kidependent  of  the  tersfls  ef  the  Mbel  and  deoree,  the 
^  Act  of  gedevuKt  applies  only  to  liquid  annual  payments^ 
ff  ^  Qot  U^  ilUfoid  pfttstali^ns. '-? 
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year's  rent  is  so  attached.  *    4.  The  year's  rent 
must  remain  dua  at  the  time  of  pFonoimcing 


'  It  is  quite  settled  that  the  year's  rent  must  be  due, 
when  decree  is  pronounced ;  and  that  if  the  landlord  hate 
accepted  partial  pajrments  which  reduce  the  arrear  below 
iheamoutit  of  afpU  year's  r«nt,  the  tenant  cannot  be  de** 
fcerned  ^ther  to  find  caution  or  to  remov^.  The  full  arrear 
must  also  b^  du.e  wh^n  the  acpion  is  broiigbt,  and  wh^n  th§ 
defender  is  cited,  for  qo  arrear  arising  during  the  depend* 
ence  of  the  actioq  can  be  taken  into  computation  ;  and  if 
tlie  arrear,  in  respect  of  which  the  action  was  brought,  has 
been  reduced  below  tbe  requisite  amount  in  tbe  course  .of 
tbeaction,  and  before  decree,  the  action  wiU  fall.  The 
landlord  is  not  obliged  to  accept  of  partial  payments  i 
bu(  if  the  tenant  offer  payment  of  the  whole  arrears  on 
which  the  action  is  founded,  and  if  payment  be  accepted  by 
the  landlord,  or,  felling  his  acceptance,  if  the  tenant  lodge 
the  arrears  with  the  clerk  of  Court,  he  will  thereby  prcTent 
decvee  either  for  finding  caution  or  for  removing.  These 
points  are  settled  by  the  cases  referred  to  in  the  text,  and 
ID  the  preceding  and  following  notes.  See  also  the  prin- 
ciples assumed  in  deciding  the  case  Campbell  v.  Macalister, 
16th  January  1777.    Mor.  p.  7252»  and  App*^  voce  Ib^jr^ 

TAWCT,  No.  I. 

But  it  has  been  questioned  whether  a  compulsory  payr 
ment  obtained  by  the  landlord  during  the  progress  of  the 
action  has  the  same  effect.  Suppose^  for  example,  that  d.uF" 
ing  the  dependance  of  the  action  the  landlord  recovers  pay- 
ment, or  part  payment  of  the  axrears,  under  a  proc^  of 
sequestration. and  sale  of  the  tenant's  .e&cts,  or  by  a  poipd* 
ing  or  arrestment,  or  otlier  legal  diligence.  Where  the,  ar. 
^ear.af  a  year'a  rent  has  been  lessened  or  extinguished  in 
lh|s  manner,  it  has  been  held  that  the  actipq  f(ff  caution  o/^ 
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decree  in  the  action  of  removing :  hence  a  pay* 
ment  to  account  of  the  year's  rent  puts  an  end 
to  the  application^  and  caution  cannot  he  de- 
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removing  will  not  be  thereby  quashed ;  in  as  much  as  those 
steps  against  the  tenant  or  his  elfeots,  only  demonstrate  more 
clearly  bis  bad  credit;  A  d^oisioa  to  diis  effect  is  under^ 
8too4  to  have  been  pronounced  in  the  Cf^seof  ^eid  Vf 
^far8hl^l,  8th  July  1808 ;  where  the  arrears  h^d  beea  re? 
covered  by  the  diligence  of  arrestment.  This  case  is  not 
reported,  but  Mr  Baron  Hume»  (when  professor),  was  i^ 
the  practice  of  citing  it  in  his  lectures  ;  at  the  same  time 
expressing  his  surprise  that  it  had  been  omitted  in  the  Fa- 
culty reports.  The  priudple  however  of  this  decision,^ 
seems  questionable ;  and  as  there  may  hare  been  some  spe- 
cial reason  for  its  not  having  been  reported,  perhaps  the 
question  may  still  be  regarded  as  open* 

The  terms  of  the  Act  of  Sederunt  are  not  applicable  to 
tacks  of  fishings,  mines  and  collieries;  and  the  provision  re- 
latiire  to  caution,  in  §  5.  of  the  Act,  is  obviously  inapplicable 
to  a  verbal  lease,  the  tenant  under  which  may  be  removed, 
on  due  warning,  at  the  expiration  of  one  year.  It  has  also 
been  doubted,  whether  the  Act  of  Sederunt  extends  to  leases 
of  urban  tenements.  But  if  it  be  held  not  to  apply  to  them 
it  may  deserve  consideration,  ^hether  the  more  rigorous 
doctrine  as  to  caution,  which  prevailed  prior  to  the  passing 
of  the  Act  of  Sederunt  (as  explained  mspra,  p.  82,  Note  a) 
may  not  be  extended  to  leases  of  urban  subjects.  It  has 
been  decided  that,  according  to  the^  older  practice,  the 
tacksman  of  lands  within  burgh,  may  be  removed  if  he  be 
in  arrear  with  his  rent,  unless  he  find  caution  for  future 
rents,  in  the  same  manner  with  an  agricultural  tacksman ; 
Cunningham  v,  Halyburtpn,  16th  January  1677.  Mor.  p^ 
15305  &  13801. 
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ipaod^:  but  the  landlotcl  is  not  obliged  ta 
accept  of  1q$s  than  the  full  larrears,  nor  will  the 
tenant  be  allowed  jto  pay  debts  of  the  landlord's^ 
or  even  public  burdens  jaffiscling  the  farm^  in 
order  tQ  diminish  the  ari^ears.  5*  In  computing 
tb^,  yearns  irent,  the  conversio0  oi'  kain  is  reck- 
on^, aft  part»  but  illiquid  prestations  are  not; 
smd^dier^for^/ where  caiution  is  found  in  terms 
of  tfie  Act  of  Sederunt,  it  will  be  restricted  to 
the  money-rent  and  conversion  for  kain.  * 

..  •  Tkefvim9  uppimblef  lo  this  sectioa  (^  5b)  of  tfae  Aa. 
of  Sc94eynii^  wjll  jbe  feund  in  tbe  Ap|iQDdj«;r«  It  aeem»  •pcoper 
b^«  baiKe^ii^r  iio  9hBenre»  tbat  the  applicfitloQ  ip  the  Judge- 
of^uwrgr  ^  otldAia.  tbe  tenant  to  ficd  caution  for  five  crops, 
and  failing  his  doing  a^  to  leptove*  mitst  be  in  the  form  of  ^ 
l«gHl^  mm^r  A  anqmarjr  iippUcation  or  f^titiaa  for  this 
p9rpo<e»  is  not  cCMipeteiM*  il  is  Qiaiy  hfifote  tbe  Ju4g9« 
ordi^sitfjr  ibfkt  the  iMtfkw  aMJtboitefd  .by  tb?  Act  of  Si^der^ 
^ai»  «iiQEipet0nttl J  .b((  ibf Qugbt  in  lb«  fij»t  ws^i^i^ ;  9/^  whw 
tb^aQtionforisailltioiif  Of  i^  defauU  for  reo^oving  is  bc€^ht» 
decree  jof  rei^awg  qMe^  legally  be  pronfH^nced  at  o^ce  | 
^ip^a  aHbONifb  Ibfsne  .sbfluld  have  b^en  no  appeamooe  for 
Ibo  defieinder.    The  first  proceeding  jp  sucb  M  cas^  js»  an 

• 

order  on  tbe  teiumA  lo.find  caution^  in  terms,  of  the  Act  of 
{Sederupty  m^in  a  cartim  time ;  and  in  deff^^  pf  Jm  doiqg 
^  S0|  didcree  .of  Mnoviog  will  then  be  pronounced.  See  oil 
this  subject  Innel  «?•  Cierk,  22d  Dec.  178a  Mor.  p.  ) 387 1* 
Carrathers  v»  IiOrd  'Stormoot,  ^c.  4th  Ji^ly  1764.  Mpr.  p. 
)3868.  Cameiwd  v^  M'Donald,  30th  June  1804«.  Mor.  p. 
)S875*  €t  infru^  and  Urquliart  v.  Hay  M'Kenzie,  2Sth  May 
1 894*  iS^ato  and  Dunlop^s  Cases,  supra  p.  S4«  Tb^ 
practice  a&  statf  d  ip  this  ppte  h^s  also  beei^  sunciioned  by 


pRocxiteiVGs  m  mu  barokt  co/owt. 


4» 


S.    The  pr&ceedmgs  in  tike  hndhrcC^  har^ 

e0iir/.*~Where  kinds  werte  enscted  in  Uiei^im 
haromamj  the  barcm  anciently  possessed  a  €«q^ 

^deilable  orimunal  a$  well  as  civil  jurisdictbafi; 

which  by  an  infeftinent  **  cum  eurw, "  or  *?  a»* 

**  amis  etbloodm&s^^  he  might  have  conveyed 

to  hi^  va^ii:! ;  bis  cbartctr  being  considered  iit 

this*  resect  as  the  constitution  of  an  heritable 

faailiary  in  &vonr  of  the  va33sd,  which  gave 

him  a  cuatniulative  jurisdiction  wiik  the  baron« 

Even  an  heritor  holding  c(f  the  Crown,  fchoudbt 

sessed  a  right  of  holding  courts  with  very  ex- 
tensive powers. ' 

The  power  thus  enjoyed  by  the  baroa  was. 
restriobed  by  the  act  20th  Geo.  II.  c.  43.  The 
junsdictipn  of  those  barc«»s  whose  lands  were 
at  that  time  erected  into  a  barony,  wa^  declared^ 
in  regard  to  criminal  juHsdicticm^  not  to  entitte 
them  to  judge  in  any  trial  upon  a  penal  statute, 
nor  in  any  other  criminal  matter^  except  in  as^ 
aaults,  .batteries,  and  smaller  ofiences,  which 
may  be  piini^sied,  either  by  a  fine  not  exceed- 
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ieveral  innteporied  cfls^s.  See  farthei^,  iii  oopoexioh  wjtlt 
the  ferms  of  nctions  under  tbe  Aot  of  Sederunt,  14th  Dec* 
1756*  Infra^  Sect.  IV.  and  the  ctu^e  Stevensens  v«  Baird^ 
23d  June  1821.  Shatv^s  Cases,  supra,  Vol.  t,  p.  260,  and 
Hoy  pedtioner,  2d  June  1810.    Fac.  Colt,  infra, 

»  Stewttrl  V.  Westnisbet,  30th  January  1622.     Durie^ 
Mor^p.  t290. 
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ing  203.  Sterling,  or  by  setting  the  delinquent 
in  the  stocks  in  the  daytime,  not  exceeding 
three  hours  ;  the  fine  to  be  levied  by  poinding 
the  delinquent's  goods,  and,  in  de&ult  of  these^ 
by  imprisonment  for  one  month  at  farthest* 
But  the  exercise  of  this  criminal  jurisdictioil 
is  burdened  with  the  appointment  of  a  prison^ 
so  constructed  and  situated  as  not  to  be  pre-^ 
judicial  to  health,  and  with  a  grate  open  to  in-^ 
spection  from  without ;  it  is  ordered  to  be  de-^ 
scribed  in  a  book  kept  by  the  Sberiff-clerk, 
and  it  must  be  inspected  by  the  Sheriff;  the 
baron  must  imprison  no  where  else,  under  a  pe-4 
nalty  of  L.20  Sterling  with  costs ;  And  the  im^ 
prisonment  must  proceed  on  a  written  ordet  to 
the  baron's  officer,  expressing  the  cause  for 
which  the  delinquent  is  imprisoned^  and  ex- 
tracts of  those  orders  must  be  reported  t&  the 
Sheriff  every  six  months.  The  observance  of 
those  regulations,  and  the  other  salutary  risks 
attendant  upon  any  rash  or  questionable  inter^ 
ference  with  personal  liberty,  operate  as  such 
restraints  on  the  criminal  jurisdiction  of  the 
baron,  that  few  or  none  are  willing  to  exercise 
it.  The  civil  jurisdiction  of  those  barons  is 
reduced  to  the  right  of  recovering  the  iient  and 
feuduties  due  by  their  tenants  and  vassals,  and 
of  compelling  them  to  perform  the  services  due 
to  the  baron  or  to  his  mill.  In  other  civil  ac- 
tions, his  jurisdiction  is  restricted  to  the.  case 
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irhere  the  debt  and  damages  do  not  exceed 
40s.  Sterltog ;  and  beydnd  this  no  prorogation 
of  his  jurisdiction  is  competent. ' 

This  is  the  state  of  those  baronies  which 
were  in  existence  prior  to  the  statute  20th  Geo^ 
II.  c.  43 ;  and  it  is  declared,  that  all  baronies, 
to  be  erected  afterwards,  shall  confer  no  higher 
jufisdictidn  than  that  for  recovering  the  rents 
of  lands,  multures,  and  miH>services :  and,  a:^ 
Erskine  observes,   this,   "   in  proper  speech, 
"  makes  no  jurisdiction,  but  is  a  right  which 
"  was  always  uiidei'stood  by  our  former  lain^ 
to  be  inherent  in  every  landholder,  though 
"  neither  bafon  nor  infeft  cum  curiis^  and  which 
''  he  indeed  enjoys  at  this  day. " '     Thus,  the^ 
riidre  ancient  barons  possess  a  criminal  jurisdic- 
tion, s6  tnuch  incumbered  with  regulations,  that 
it  is  neven  exercised,  and  a  civil  jurisdiction  to 
the  extent  of  L.2  Sterling ;  while  those  whose 
lands  ha\^e,  since  the  date  df  the  Statute  been 
erected  into  a  barony,  and  perhaps  even  those 
who  hold  of  the  Crown  without  any  erection  into 
a  barony,  enjoy,  in  common  with  the  old  barons, 
the  privilege  df  insisting  in  their  Baron  Courts 
against  their  tenants  and  vassals  for  rents  and 
feuduties,  and  for  mill  services. 
This  power  is  exercised  by  the  appomtmeiit 
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^  Ei-sk.  Inst.  B.  I.  tit.  it.  §  28. 
'  Ersk.  In^t.  B.  I.  tiu  iy.  §  29. 
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of  a  bailie ;  and  it  is  only  by  poinding  that 
the  decree  of  the  Judge  can  be  carried  into 
effect.* 

PRESCaiFTiON  OF  R£;KT«. 

Theee  is  a  quinquennial  prescription  of  rents^ 
introduced  by  the  Act  1669,  c.  9»  which  "  sta^ 
**  tutes  and  ordains,  that  mails  and  duties  of 
*'  tenants,  not  being  piu^ued  within  ^i?^  i^ears 
*•  aft«r  the  tensuit  shall  remove  from  the  lands 
**  for  which  the  mails  and  duties  are  cravedj 
^^  shall  prescribe  in  all  time  coming,  except  the 
*<  said  mails  and  duties  shall  be  offered  to  be 
*'  proved  to  be  due  and  resting  owing  by  the  de^ 
"  fenders,  their  oatiis,  or  by  a  special  writ  un- 
"  der  their  hands,  acknowledging  what  is  resting 
f*  owiiig.  '* 

The  defence  of  prescription,  however  is  one 
wbith  will  seldom  occur,  since  it  is  only  where 
the  tena^t  removes  from  the  farm  that  tlie  pre- 
aeription  is  pleadable*  The  words  are,  "  not 
**  being  pursued  within  five  years  after  the  te- 
f*  nant  shall  remove  from  the  lands ; "  and  it 
certainly  will  very  rarely  happen  that  arrears 
of  rent  will,  under  such  circumstances,  be  al- 
lowed to  remain  due  without  some  voucher  or 


«  The  constitution  of  Baron  Courts,  and  the  &nnx>£  tlieif 
proceedings,  will  be  found  le  tiio  Api^endiii. 
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dbcument  being  taken.    It  might  be  thought 
that  the  same  consequences  which  follow  on 
the :  tenant's   removal,    ought    also    to    ensue 
where  the  coimexion  between  the  landlord  and 
tenant  is  dissolved,  by  the  landlord  disposing  of 
his  interest  in  the  lands ;  and  that,  by  the  lapse 
of  five  years  from  the  time  of  selling  the  estate; 
the  Undlord's  claim  for  the  rent  should  be  ex- 
posed* to  the  plea  of  prescription..    This  ought 
more  especially  to  be  the  rule,  if  the  prescrip- 
tion was  introduced^  as  Mr  Erskine  says,  in  or- 
der to  save  the  tenant  from  -demands  for  rents 
whidh  have  been  paid,  although  the  tenant, 
through  ignorance  of  business,  may  have  ne- 
glected to  preserve  the  receipts ;  *  for  thisreai- 

-  _ 

*  Ersk.  Inst.  Book  III.  tit.  vii.  §  20.    "  This  prescription 
"  (Erskine  observes)  was  introduced  solely  in  favoor  of  tev 
**  nants,  natural  possessors  of  the  lands»  who>  frogi  their- 
^'  rusticity  or;  ignorance  in  business,  ought  not  to  be  over- 
**  taken,  though  they  should  Qot  be  exact  in  preserving 
'*  their  receipts  or  acquittances  for  any  considerable  time 
'^  after  they  are  granted,  and  so  is  not  to  be  extended  to 
i*  s\ich  tenants  as  cannot  justly  plead  the  same  ignorance  or' 
'*  rusticity :  on  this  ground,  action  was  sustained  for  the  ar- 
**  rears  of  rerit  backwards .  for  4Q  years^  at  the  suit  of  a  life«  > 
**  renter  against  a  6ar  to  whom  she  had  granted  a  lease  of 
*'.  all  hei^  liferent  lands,  and  who  was  not  like  a  common  te- 
^^  nant  admitted  to   plead  the  quinquennial  prescription. . 
*f  Murray,  9th  December  1709.     (Mor.  p.  11054?.)     Hence 
'^.also.a  tack.pf  a  gentleman's  whole  estate,  containing  a, 
**  power  of  removing  tenants,  is  not  deemed  a  tack  of  such  a 
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SOB  applies  as  well  to  the  case  \vhere  the  IoimI- 
lord  hais  ceased  to  have  any  interest  in  ih& 
land,  as  to  that  whew  the  tenant  has  left  it. 
But  the  contrary  seems  to  he  the  law ;  for  ac-^ 
cording  to  Kilkerran,  ^'  the  five  years*  pre- 
**  scription  of  mails  and  duties,  after  the  te- 
nant's remoTal,  does  not  take  place  against 
an  heritor  though  he  have  soM  his  lands^  and 
^*  that  the  purchaser  has  heen  five  years  in  pos- 
''  session,  the  tenant  stiU  remaming  in  the 
"  ground. "  *  The  terms  of  the  Act,  therefore, 
are  the  rule;  and  the  tenant  must  have  left 
his  possession  for  five  years  hefore  he  is  enti- 
tled to  plead  the  prescription  established  by  this 
statute.  9 

It  must  be  obvious,  that  in  a.  prescription  of 
this  kind,  founded  on  a  presumed  payment,  the 
vouchenr  of  which  have  not  been  preserved,  a 
proof  of  partial  payments,  within  the  perkxi  of 
the  five  years  after  the  tenant  has  left  the  farm, 
can  never  be  allowed  to  interrupt  the  prUscrip- 
tion.  Such  payments,  on  the  contrary,  a^e  cir* 
cumstances  which  go  to  support  the  legal  pre- 

<'  nature  as  was  intended  to  fkll  under  the  etatote.    L^ 
«  Caxfint  90A  July  1735.  '*    Nta  reported. 

»  Strahom  v.  Cnnnbgham,  19th  JFune  17S9.  KilXc*  p- 
41£.    Mor.  p.  11059. 

*  See  the  case  of  Du£Pv.  Innes,  ?th  March  1771.  Fac- 
Coll.  Mon  p.  11059,  where  this  prescription  was  found  ter 
be  pleadable  by  the  cautioner  for  a  tenants 
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sumption  of  payment ;  and  on  that  account, 
they  have  been  held  to  afford  no  answer  to  the 
plea  of  prescription. "  Under  the  statute,  how- 
ever^ the  subsistence  of  the  debt  may  be  prov- 
^i  by  the  writ  or  oath  of  the  debtor^ 


SECT.  tV. 


ACTIONS  OF  REMOiriNG. 


IThe  connexion  between  landlord  ^nd  tenant 
in  Scotland  was,  in  former  times,  more  perma« 
nent  and  less  commercial  in  its  character  than 
the  modern  contract  of  leasee  Generally  speak*- 
ing,  it  seems  to  have  been  taken  for  granted  that 
the  tenant  (who  was  originally  selected  by  the 
landlord  on  account  of  his  personal  qualified** 
tions)^  had  as  it  were  setti^  upon  the  lands 
ad  vitam  aut  adpam  ;  or  rather  that  bein^  once 
admitted  to  possession,  he  had  acquired  for 


y  Nisbet  V.  Baikie,  10th  July  1729.  Fol.  Diet.  Vol.  HI. 
(1. 117*  Mor.  p.  11059 ;  in  which  case  also  it  was  held  that 
the  quhiquennial  prescription  extends  to  tenants  under  yier* 
bal  as  well  h9  written  Ucks ;  but  that  a  tack  of  mails  and 
duties  does  not  fall  under  the  statute,  which  regards  only 
tenants  who  have  been  in  the  natural  possession  by  labour- 
ing the  ground.  In  Boyes>  &c.  v.  Henderson,  6th  February 
1:825 ;  Sftoto  and  Dunlop^s  Cases  ;  this  prescription  was  held 
to  be  applicable  to  the  rents  of  an  urban  subject. 

d2 
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himself  and  his  descendants  a  right  nearly  ap-»- 
prpaching  to  a  right  of  property  in  the  soil.* 
For  although,  in  the  event  of  the  tenant's  ne- 
gligence or  misconduct  in  the  management 
of  the  farm,  or  in  the  discharge  of  any  of  the, 
other  duties  incumhent  upon  him  as  a  good 
and  faithful  tenant,  the  landlord  might  have 
expelled  him  from  his  farm,  yet  this  was  a  right 
which,  in  the  ordinary  case,  the  landlord  did  not 
lay  his  account  with  heing  called  on  to  exercise^ 
And  in  those,  days  the  delectus  personce  was  too 
much  respected  to  admit  of  any  third  party  in- 
terfering without  the  landlord's  consent,  with 
the  right  which  he  had  conferred  on  the  tenant 
whom  he  had  selected. 

But  when,  in  the  progress  of  society,  the  an- 
cient connexion^,  by  which  the  landlord  and  tenant 
were  bound  to  each  other,  were  broken,  views 

of  a  very  different  kind  presented  theiiiselves, 

•  •  ■      .-    ■ 

*  Craig  describes  the  tenant  as  struggling  to  retain  pos- 
session, <<  ne  nativis  sedibus,  quas  ipsi  et  parentes  eorum. 
**  diutissime  possederant,  in  quo  nati  consenuerunt,  pellan- 
*^  tur ; "  Craig^  lAb.  IL  Dieg.  9.  §  2.  This  accounts  for  those 
violent  removings  which  disgraced  the  Police  of  Uiis  coun« 
try.    The  Act  1546)  c.  2,  presents  a  picture  of  the  disorders 
which  took  place  immediately  before;  the  enactment;  1555,; 
(which  for  so  long  a  time  regulated  the  removing  of  tenants) .. 
and  whatever  defects  the  plan  of  that  statute  may  now  seem, 
to  have,  we  learn  £rom  the  situation  in  which  matters  then, 
were,  and  from  the  improvements  which  that  Act  introduced,^ 
to  consider  it  as  a  most  important  benefit  conferred  on  the*^ 
country. 
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and  {iropeity  in  land,  which  had  been  formerly 
used  for  the  purpose  of  procuring  followers 
and  dependants  to  the  proprietor,  became  the 
object  of  commerce,  and  was  converted  to  its 
proper  use. 

In  the  first  dawnings  of  such  a  change,  when 
those  who  had  looked  with  confidence  to  the 
continuance  of  a  possession  which  their  ances- 
tors had  enjoyed  for  ages,  were  in  danger  of 
being  dispossessed,  we  need  not  be  surprised 
that 'a  rude  and  warlike  people  should  have  re- 
sorted to  arms  for  the  defence  of  what  they 
conceived  to  be  their  rights  j  *  or  that  combina- 

^  The  Act  1546  is  a  ratification  of  an  act  passed  only  a 
few  weeks  before  : — ^'  The  whilk  day,  the  Lord  Governor, 
'^  with  advice  of  the  Queen's  grace  and  Lords  of  Coupcili  un- 
'*  derstand  that  there  is  great  convocationes  made  in  the  re- 
'^  aim,  for  putting  and  laying  of  men  forth  of  their  taks,  and 
**  steadings,  and  siclike,  to  resist  to  the  lordes  of  the  ground, 
^*  their  bailies  and  officiares,  to  lay  them  fourth ;  quilk  is  oc- 
*'  casion  of  great  trouble  and  slaughter  amongst  our  Sove- 
**  reign  Ladies  lieges.  Therefore  it  is  statute  and  ordained^ 
**  that  letters  be  direct  to  all  Sheriffs,  Stewarts,  Bailies, 
*^  and  their  deputes,  and  to  others  officiares  of  the  Queen's 
^'  Sheriffs  in  that  part,  to  pass  to  the  market  cross  of  the  head 
**  burrows  of  the  shires,  and  there,  be  open  proclamation, 
**  command  and  charge  all  and  sundrie  our  Sovereign  Ladies 
lieges,  of  whatsomever  desree  they  be,  that  nane  of  them 
take  upon  hand  to  make  any  convocation  for  put  ting  and  lay- 
ing furth  of  any  tenants,  hot  that  they,  be  their  bailies  and 
''  officiares,  lay  furth  the  saids  tenant^s  goods  orderly,  con- 
"  form  to  the  laws  of  the  realm,  observed  and  kept  in  UmQ 


54  ACTION  OF  SEMOVING HISTORY. 

tioQs  should  have  beea  formed  whidi  led  tp 
commotions  and  bloodshed. 

Such  was  indeed  the  state  of  matters,  wfaea 
the  Act  ld55,  c.  d9f  ^s^  framed.  Our  writers 
have  represented  this  statute  as  haviog  intra, 
duced  the  written  precept  of  warning.  But 
this  opinion  has  been  well  and  successfully 
combated  by  Ross,  in  his  discourse  on  the  re- 
moving of  tenants.  He  there  shows,  that  the 
written  precept  was  not  introduced,  but  re- 
gulated  by  the  Act ;  and  contends,  with  much 
ingenuity  and  great  force  of  reason,  that  this 
enactment  has  not  been  well  understood  in  our 
Courts ;  and  that  the  practice  which  has  fol- 
lowed upon  it  has  widely  diverged  from  that 
which  it  was  the  object  of  the  legislature  to  in^ 
troduce.* 

u  ■  ■        4  ■  ■  ■        ■  I.  , 

f 

*'  bygane :  Nor  zit  that  oa  manner  of  tennent3  make  ooy 
^'  convocation  or  gathering^  for  resistance  to  their  lordes  of 
**  the  ground,  their  bailies,  officiares,  under  the  pains  con- 
*^  tained  in  the  acts  of  Parliament  made  against  them  that 
*^  makis  ony  gadderings  or  convocations,  with  certification  to 
''  them  that  does  on  the  contrarie,  that  they  sail  be  called  at 
**  particular  diets,  and  sail  be  pum'shed  therefore  with  all 
<'  rigour,  as  accordis.  And  gif  ony  person  thinkes  them 
*^  oflSsnded  be  outhers,  ordains,  That  they  saU  be  called  either 
*^  criminally  or  civilly,  and  justice  sail  be  administered  as 
«  accordis." 

^  See  Ross  on  theJUemoving  qfTenants^  a  tract  which  sho\!i^ 
great  acuteness  and  an  intimate  acquaintance  with  the  an- 
cient laws  and  customs  of  the  kingdom ;  although  the  sub* 
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Sut  (4iiis  is  in  truth  a  speculative  point  rather 
I^An  a  mattdr  of  practical  utility,  since  it  is  of 
more  importance  to  have  a  rule  of  this  kind 
predse  and  fixed,  than  to  have  it  consistent  with 
the  briginal  views  of  the  Legislature,  at  the  ex« 
pense  of  unsettling  received  opinionsi. 

The  Statute  155|5  certainly  was  productive  of 
great  improvement  in  this  department ;  and  in- 
stead of  those  violent  and  disgraceful  tumults 
which  formerly  disturbed  the  public  peace,  the 
business  was  brought  under  judicial  cognisances 
qnd  for  two  centuries  ^hat  statute  continued  t^ 
operate  beneficially  for  the  country. 

The  statutory  formB  of  the  warning,  which 
were  numerous,  prepared  the  way  (in  case  of 
the  tenant's  refusing  to  remove)  for  an  acti<» 
of  removing,  while  their  variety  and  nicety  <^len 
afforded  a  defence  to  the  tenant,  wiiich  defeat- 
ed  the  objex^  x^  the  lai)dlord»  'Or  iqcreased  his 
expense.  At  iMt  those  forms,  which  had  been 
so  highly  valued  as  affiurding  a  protection  from 
fiot  and  disorder,  became^  in  a^  better  state  of 
society,  ap.  intolerable  grievance.  The  Court, 
swayed  by  the  consequences  produced  by  the 
forms  of  the  old  statute,    were  desirous  of 


ject,  a$  now  undejrstood  in  practice,  i^  too  Bimple,  apd  too 
well  settled,  to  render  this  valuable  tract  interesting  to  prac- 
titioners. It  will  remain,  however,  a  proof  of  the  ai|ithor*f 
genius  and  research,  and  a  guide  to  tj^e  sti^dy  of  this  par{; 
'  of  our  ancient  law. 
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freeing  the  country  from  a  rule  of  practice 
so  cumbersome  and  expensive ; .  and  by  the 
Act  bf  Sederunt,  14th  December  1756,  they 
reduced  this  matter  to  a  great  degree  of  sim- 
plicity. 

The  forms  of  the  warning  were .  dispensed 
"ft^ith,  and  the  raising  and  calling  of  an  action 
before  the  Judge-ordinary,  forty  days  before 
Whitsunday,  was  declared  to  have  all  the  effect 
that  had  formerly  been  given  to  the  proceedr 
ings  under  the  Act  1555.  And  where  the  te- 
nant had  become  bound  on  his  lease  to  remove, 
letters  of  homing  following  on  bis  obligation 
were  authorized,  which,  being  executed  forty 
days  before  Whitsunday,  became,  under  the 
Act  of  Sederunt,  a  warrant  for  ejecting  the  te- 
nant. 

Nothing  can  be  more  efficacious  than  the 
forms  which  were'  thus  introduced ;  and  it  is 
only  necessary  to  turn  to  the  recital  on  which 
the  Act  proceeds,  in  order. to  discover  how 
much  the  country  is  indebted  to  the  Court  of 
Session  for  this  enactment.  The  Act  states, 
that — "  Wheteas  the  difficulties  that  have  oc- 
^Vcurred  in  actions  of  removing  from  lands, 
"  have  been  found  to  be  highly  prejudicial 
**  to  agriculture,  and  both  to  masters  and 
**  tenants,  in  respect  that,  during  the  depen- 
"  dence  of  such  actions,  the  lands  are"  neglect- 
"  ed  and  deteriorated  by  the  defender,  and  the 
**  heritor's  security  for  his  rent  brought  into 


\ 
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danger,  and  tenants  a^e  discouraged  from  en- 
tering into  tacks  by  the  uncertainty  of  their  at- 
**  taining  to  possession,  and  by  their  finding  the 
"  subject  of  their  tack  much  deteriorate  during 
**  the  dependence  of  ]the  process  of  removing 
"  a^inst  the  preceding  tenant.  *'  Certainly  a 
regulation,  by  which  cpnsequences  so  destruc- 
tive to  agriculture  were  to  be  avoided,  is  of 
the  first  importance,  yet  it  is  one  which  hasf 
not,  lapon  all  occasions,  met  with  unqualifiied 
approbation  f 

Before  proceeding  to  state  the  defences  com-r 
petent  a^inst  the  action  of  removing,  arisipg 
from  the  state  of  the  pursuer's  title,  or  the  si- 
tuation of  the  defender,  a  few  remarks  shall  be 
offered  on  what  may  be  considered  as  peculiar 
to  these  different  forms;  since  even  the  form 
of  procedure  under  the  Act  1555  (although  al- 
most superseded  in  practice  by  the  preferable 
forms  of  the  Act  of  Sederunt)  has  ijiever  been 
^.brogated,  and  may  still  be  used, 

rORM  or  REMOVING  UNDER  TJIE  ACT  1555?* 

The  form  of  the  warning,  of  the  execution, 
and  of  the  action,  will  be  found  in  Appendix ; 
and  it  is  proposed  here  only  to  take  notice  of 
a  few  particulars,  explanatory  of  the  practice 
which  followed  upon  the  Statute  1555. 

*  See  Appendix,  where  this  Act  is  quoted. 
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Hie  Precept. 

Th£  first  step  under  the  Act  is  to  give  warn- 
ing to  the  tenant.  This  is  done  by  a  precept, 
in  the  name  of  the  landlord,  which  is  meant  to 
break  the  subsisting  connexion  between  him 
and  the  tenant.  If  the  tenant  should  disregard 
the  warning,  it  becomes  the  foundation  of  an 
action  before  the  Judge-ordinary. 

A  title  is  requisite  to  authorize  a  person  to 
grant  the  precept.  The  granter  of  the  lease, 
whatever  be  the  nature  of  his  title  in  a  ques- 
tion with  third  parties  claiming  the  land,  has  a 
title  ^rfectly  unchallengeable  in  all  questions 
with  his  own  tenant.  *  Where  again,  the  warn- 

*  That  is  where  the  tenant  has  not  been  fonnaUy  de* 
craed  by  a  competent  jiidge«  to  acknowledge  a  different  land^ 
lord;  Stair  lost.  B.  11.  tit.  iz.  $  4^1.  Ersk,  Inst.  B.  IL  tii. 
^.  §  51. 

In  all  questions  between  the  granter  of  the  lease  and  the 
lessee,  it  is  quite  obvious  that  the  latter  cannot  be  allowed 
to  object  to  his  author's  titlci  however  imperfect  it  may  be. 
The  lessee's  title,  never  can  be  better  than  that  of  die  les- 
sor from  whom  it  was  derived ;  and  whatever  may  be  its  ef» 
foot  in  ^bestions  with  third  parties,  if  must  always  be  suf- 
ficient to  entitle  him  to  remove  his  own  tenant  who  has  do 
title  of  possession  at  all,  except  through  him.  In  all  ques- 
tions about  leases,  the  presumption  is,  that  the  lessor  had  a 
sufficient  title  in  his  person,  unless  the  contrary  appears ; 
)md  the  lessee  has  no  right  to  call  for  production  of  the  title 
pf  the  landlord   merely  to  satisfy  himself  that  the  lease 
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ing  is  made  by  any  other  tlKui  the  granter  of 
the  lease,  it  is  necessary  that  he  be  possessed  a£ 
A  title ;  as  in  the  case .  of  a  dif^nee,  who  mast 
have  a  sasine  vesting  in  his  person  the  right  to 
the  subject  of  the  lease  before  he  can  grant  the 
precept.  *  An  heir  aiso  must  be  infeft, '  but  a 
distinction  is  made  in  his  &.vour  ;  and  where 
he  is  served  and  infeft  before  the  action  of  re- 
moving is  raised,  the  removing  will  be  sustain- 
ed, though  he  had,  at  the  time  of  granting  the 
precept,  no  other  character  tban  that  of  ap- 
parent heir ;  and  even  wherc  the  service  only 
had  tpken  place  before,  though  the  sasine  had 
not  followed  till  after  the  term.*  But  although 
a  service  will  produce  this  effect,  a  precept  of 
dare  constat  will  not ;  for  the  Court  hold,  that 
the  sasine  on  a  precept  of  clare  constat  cannot 
validate  the  previous  precept  of  warning,  air 

is  good.  See  tlus  queedoa  decided  in  one  of  the  braoches 
of  the  case)  Denniston,  M'Nair,  &  Co.  v.  M'FarlAne,  16tb 
februu7  1808.  Fac.  Coll.  Mor.  Appendix  voce  Tack, 
No.  15.  See  also  Penman  v.  Martin,  &c.  12th  June  182^ 
Shani't  Cates. 

•  Paxton  V.  Hunter,  February  1749.  Eilk.  p.  581.  Mor. 
p.  16121. 

'  Paten  v.  M<Intoeh,  15  December  1757.  FacyCoU. 
Mor.  p.  18806.  Sutherland  v.  Graham,  3d  Ai^iut  1759. 
Fac.  Coll.    Mor.  p.  5276.    Ergk.  Book  II.  tit.  vL  §  51. 

■  M'Math  V.  Hewat,  IStfa  February  1606.  Haddingtsi^ 
Mor.  p.  13265. 
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though  that  might  be  the  consequence  where 
the  sasine  proceeded  on  a  service/  A  sasine 
on  a  precept  of  clare  constat  indeed  will  be 
ai  good  title  only  in  the  case  where  the  prede- 
cessor has  been  in  possession. '  It  must  be 
observed,  however,  that  although  a  sasine  on  a 
precept  proceeding  on  a  service,  where  the 
service  has  preceded  the  warning,  will  be  good, 
yet  if  the  sasin^  be  long  delayed,  it  will  not 
be  sustained.  ^ 

In  the  case  of  common  property,  all  those 
having  a  joint  interest  must  unite  in  granting 
the  precept :  As,  1.  Joint  proprietors ;  V  2.  Co- 
heiresses ;  3.  The  heir  and  widow  (previous  to 
her  being  kenned  to  her  terce,  and  her  share 


^  Elphinstone  t7.  Guthrie,  20th  January  1625.  Spottis* 
wood,  Doce  Removing.    Mor.  p.  13270. 

'  L.  of  Drumqufaassel  v.  Cleland,  17th  July  1628.  Durie. 
Mor.  p.  13274.     Stair  Inst.  B.  11.  tit.  ix.  §  4-1. 

*  Tenant  ».  Auchinleck,  26th  June  1627.  Spottiswppd. 
Mor.  p.  13272. 

*  Bruce  v.  Hunter  and  Leisk,  16th  November  18G8.  Fac. 
CoU.  In  this  case  it  was  found>  that  one  of  two  common 
proprietors  of  an  island  had  no  title  to  pursue  an  action  of 
removing  without  the  concurrence  of  the  other  proprietor, 
although  in  this  case  the  pursuer  of  the  removing  was  pro- 
priei^  of  almost  the  whole  island ;  the  share  of  the  other 
proprietor  being  equal  to  about  1-71  part  of  the  whole. '  See 
also  Stair's  Inst.  B,  II.  tit.  ix.  §  43,  and  Ersk.  B.  II.  tit.  vi. 
f  53. 
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set  apart).  Where  the  action  of  removing  is 
raised  at  the  instance  of  a  surviving  husband 
possessing  under  his  right  of  courtesy,  or  of  a 
surviving  wife  possessing  under  her  rignt  of 
terce,  the  pursuer^s  title  is  good  without  sa- 
sine ;  those  being  legal  rights  which  are  per- 
fected without  sasine.to  Lastly,  A  tenant  pos- 
sesses a  right  of  removing  those  in  possession 
of  the  ground :  1.  Where  the  lease  gives  him 
a  power  of  outputting  and  inputting  tenants; 
25.  Where  the  lease  is  a  lif*rent  lease  :  3. 
Whei^e  it  is  of  a  longer  endurance,  than 
for  19  years ;  *  but  a  lease  for  19  years  ^ives 
no  such  authority.  Here,  however,  it  will 
be  kept  in  view,  that  therfe  miy  be  ground  for 
a  distinction  between  a  formal  removing,  un- 
der the  statute,  resting  on  a  warning,  and  an 
action  founded  on  a  right  to  possess,  which,  like 
any  other  action,  is  brought  before  the  Court 
of  Session,  or  Judge-ordinary.  A  factor,  who 
is  especially  empowered,  may  pursue  an  Action 
of  removing,  but  a  special  wSirrant  is  requir- 
ed. A  judicial  factor  may  also  pursue  this 
actioa, ' 


"  Ersk.  B.  IL  tit  6,  §  51. 

■  Getitlef  V.  Henry,  19th  February  1747.  Kilk.  R^mv- 
ing^  No.  6.    Mor.  p.  13004. 

•  York  Buildings  Cotoipany  ip.  Camegy,  I4th  November 
1764.    FacColl.    Mor  p.  4054. 

'  Thomson  v.  Elderson,  9th  July  1757.  Fac.  Coll.  Mor. 
p.'  4070. 
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Execution  of  the  Precept. 

The  neglect  to  leave  A  copy  on  the  ground 
of  the  lands,  has  been  found  to  be  fatal  to  the 
execution.'  The  publication  at  the  parish 
church,  which,  by  tlie  Act,  is  directed  to  fol- 
low the  execution  against  the  tenant,  may  not- 
withstanding precede  it,  without  founding  a 
good  objection  to  the  warning,  provided  both 
the  execution  and  the  publication  be  beyond 
the  forty  days.  The  Act  requires  a  copy  to 
be  left  on  the  most  patent  door  of  the  churqh  ; 
yet  a  copy  left  on  the  church-yard  door,  where 
the  church  and  church-yard  were  surrounded 
by  a  wall,  has  been  held  to  be  a  full  compli-^ 
ance  with  the  directions  of  the  Act.  * 

I  I    II  '    111  t     ''  .  .         •  ;■  ,  I  —^w^— 

*  Mudie  V.  Tenants,  July  1586.  Diet.  Vol.  II;  p.  SSGl 
Mor.  p.  1S820.  Craw  v.  Craw,  25th  Febraary  16S0.  Fowattl 
Mor.  p.  1S829. 

'  Stirling  v*  Gordon,  2d  Deceaiber  17X2,  Forbes's  DecH 
ftions.  Mor.  p.  1 3836.  Duchess  of  Buccleugh  v.  Davidsont 
dth  February  17X5.  Bruce.  Mor.  p.  13836.  And  by  im^ 
jDemorial  usage  it  is  sufficient  that  the  precept  is  read  at  the 
thurch-door,  after  the  forenoon  service,  instead  of  being  read 
in  church  durh»g  dtYiae  worship,  89  directed  by  the  statute ; 
Ersk.  B.  II.  tit.  6.  §  45. 

'  Campbell  v.  Johnston,  Xst  MatTch  1793.  Fac.  CoH.  Mor^ 
p.  13849. 

.  Where  a  farm  is  let  to  joint  tenants,  HHo  are  Iq  poisesa 
distinct  portions  of  it^  although  oite  of  diem  have  possestiedt 
the  whole,  the  precept  must  warn  both  of  them ;  for  ia  e^ery 
ftct  intended  to  bring  a  lease  to  a  close,  it  is  proper  to  call 
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Dajfs  ^  framing* 

Tftie  Act  directs  the  warning  to  be  given 
forty  days  before  Whitsunday ; «  and  according 
to  Craig,  there  must  be  forty  free  days,  exclti- 
sive  of  the  term  day,  and  the  day  on  which  the 
warning  is  given/  Erskine  follows  this  au- 
thority ; '  and  yet  where  an  objection  was  stat- 
ed to  a  warning,  that  it  h;ad  been  given  only  on 
the  5th  of  April,  which  did  not  leave  forty  free 


all  ifae  parties  who  are  named  as  teoantis  in  Ihe  deed ;  M^- 
Donald  v.  M'Donald,  2Sd  May  1807.    Nca  report^. 

It  is  necessary  to  warn  the  infant  heir  of  a  deceased  te- 
nant. It  is  not  sufficient  to  warn  the  person  who.  is  in  pos*" 
session  for  the  pupil's  behoof;  Grant  and  Tutors  v*  Grants 
18th  December  1753.    Fac.  Coll.    Mor.  p.  13841. 

A  precept  of  warning,  executed  blank  in  the  tenant'* 
name,  was  found  to  be  null ;  Gordon  tK  the  Duke  of  Gor- 
don, 8d  November  1737.    Elchies,  voce  Retnowig,  No.  2. 

See  as  to  the  warning  of  assignees  and  subtenants,  infra* 

«  The  Act  1690,  c*  39,  on  account  of  **  the  inoonveniency 
*<  arising  from  the  uncertainly  of  the  term  of 'Whitsunday/^ 
atatutes  and  mrdains,  **  that  the  Summer  and  Winter  terms 
**  shaU,  in  all  time  ccnning,  be  the  15th  day  of  May,  and 
'<  Martmmas ;  and  that  the  legal  term  of  remofiog  both  in 
<«  tmrgli  and  landward,  shall  be  the  said  15th  day  of  May 
€*  upon^  warning  forty  days  preceding  the  same. "  See  also 
l€93,  c  24. 

*  QuadraginCa  hi  dies  integri  esse  debent,  in  quibi»  necf 
dies  denunciarionis,  nee  is  in  quern  denunciatus  est,  ^umeraN 
Imntttr ;  Craig^  Lib.  iL  Dieg«  9^  (  2. 

*Enk,  &ILtit.6«S49* 
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days  before  Whitsunday,  as  required  by  the 
Act,  the  answer  was,  that  counting  the  day  of 
executicMi,  there  were  forty  free  days ;  and  the 
Court  repelled  the  defence.  ^    Practice  has  ex- 
plained the  Act,  so  that  the  intimation  must  be 
made  forty  days  before  the  Whitsunday  of  tfee 
year  in  which  the  lease  is  to  expire  ;  *  and  there- 
fore, where  the  term  of  removal  is  Candlemas, 
the  warning  must  be  given  forty  days  before 
the  Whitsunday  of  the  year  preceding,  •    The 
warning  on  the  landlord's  precept  is  not  to  be 
confounded  with  the  execution  of  a  summons ; 
and  therefore,  where  the  tenant  is  out  of  the 
kingdom,  the  warning,  according  to  principle, 
may  certainly  proceed  on  the  same  nurtiber  of 
days  as  where  he  is  resident  on  the  lands  j  the 
only  4ifference  is,  that  the  action  of  removing 
must  have  the  indudcs  required  by  law,  where 

the  defender  is  abroad  ;  *  yet  practice  has  in- 

i_i ■  .■  % . — ___ 

^  lire  Duchess  of  Buccleugh  v.  Davidson,  8di  February 
1715.    Bruce.    Mor.  p.  13836. 

"Stair  B.  II.  tit.  9.  §  39.  et  teq.  Kamei^  Elucidations^  Art. 
34.  Fowlis,  8th  July  1626.  Durie.  Mor.  p.  13855.  Inglis  t;. 
Tenants,  16th  December  1628.     Durie.     Mor.  p.  13856.  ' 

•  M^Naughton  V.  Wilson,  14th  February  1765.  Fac.  Coll. 
Mor.  p.  13857.  See  also  Gordon  w.  Burnet,  25th  February 
1783.  Fac.  Coll.  Mor.  p.  138.59,  in  which  the  saBoe  prin- 
ciple was  applied  to  a  removing  from  a  fishmg,  where  the 
term  of  removal  was  Andersmas  (30th  November),  the 
usual  term  of  entry  to  fishings.  ' 

^  Falldounside  v.  Bennerside,  1 1th  January  1622.    Durie* 
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troduced  a  warning  of  sixty  days,  proceeding, 
on  a  supplement,  of  which  there  is  an  example 
in  the  Appendix. 


Term  ofttenufadt. 

Th£  terms  of  removal  ought  to  be  precisely 
expressed  in  the  precept,  as. well  as  in  the  action 
of  removing.  How  far  an  error  in  that  parti- 
cular might  defeat  the  action,  would  probably 
depend  on  circumstances.  It  has  been  held  to 
be  a  fatal  objection,  that  the  ptecept  wtimed 
the  tenant  to  remove  at  Whitsunday  instead  of 
Martinmas,  where  IMartinmas  was  the  term  of 
removal  specified  in  the  tack* ""  But  where  the 
tenant  was  warded  to  remove  at  the  separatum  of 
the  crop  instead  of  at  Martinmas,  which  was  the 
term  of  removal  in  the  tack,  the  Couit  held  the 
warning,  to  be  sufficiently  precise.  *  The  con- 
clusion seems  to  be,  that  whete  there  is  a 
mistake  of  one  term  for  another  ,  the  warning  is 


^^^k^^m 


Mor.  p.  13860.  See  also,  Lee  v.  Porteoas,  I7th  July  16S0. 
Mor.  p.  2182.  M'Brair  «.  Crichton,  20th  February  1666. 
Stair.  Mor.  p.  13861.  M^Kenzie's  Observations  on  Stat. 
1555,  c.  39.  p.  155.    FoKo  edit. 

*  Earl  of  March  v.  Dowie,  6th  March  1754<.  Fac.  Coll. 
Mor.  p.  1384^3.  Campbell  v.  Buchanans,  11th  Feb.  1780. 
Folio  IMct.  Vol.  IV.  p.  223.    Mor.  p:  13843. 

^  Campbell  v.  Johnston,  Ist  March  1793.  Fac.  Coll. 
Mor.  p.  13849. 
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ineffectual;  but  where  the  ertm  is  triTia],  M,  for 
eKample,  where  ffie  .separation  of  Ac  crop  is  sub- 
stituted for  a  term  at  which  the  separaticHi  has 
usually  taken  place,  and  where  the  tenant  can 
suffer  no  injury  by  the  error,  it  will  either  be 
disregarded,  or  the  pursuer  will  be  allowed  to 
amend  the  libel.  - 

Ihe  aption  which  IbUows  on  the  wamui^  is 
generafiy  brought  befcMre  the  Judge-ordinary ; 
ttnd  where  decree  of  removing  is  pronounced, 
the 'Sheriff  may  pr^Kseed  to  eject  4he  tenant  wi4b- 
ont  ike  neeesstty  of  any  charge  upon  the  de» 
cpea^*  There  is  a  distinction,  however,  beti^een 
tbe  decrees  of  iidbrior  Judges  and  the^eer«es 
of  l^e  Court  of  Session ;  for,  although  a  Sheriff 
may  proceed  to  eject  after  decree,  without  a 
chai^,  and  even^before  extract,  an  extract  mA 
a  iAtarge  are  necessary  upon  ail  decress  of  re- 
moving pronounced  by  tSie  Court  of  Session,  t 

*  StaUiiU  V.  Bufd,  SDth  Jime  1675.  S«nr«  Mor.  p. 
^0518,  imd  1389ft. 

'  Pringle  v.  the  Earl  of  Home,  ISth  July  ITSd.  Elchies, 
voce  JEjejctiof^f  No.  I.  and  Jlenwidfigf  No.  I¥.  iifoitofffi*  M9« 
Kilk.  p.  480*  Mar«vp. .18894.  In  tbifi  mse,  acqo^^uvt^ 
Kilkerrmij  the  UncDord  had,  on  a  detcraetof  jipemPTmg  of  jtti^ 
Sheriff,  and  even  before  the  decreeiras  ;extract<)^  -^jltPl^ 
the-^nai^,  without  <ajkre[7^ii$  ch^nq.  JMljci^i^ofai  a^dflb  ^at 
**  our  old  hwy&TB,  Balfour  ^tnd  Pope,  ateniftp  |^^,  ^tt^t 
'<  by  the  practice  in  their  time,  9vobai:g<9.,iQ>w  jthe  j^lf^^vf 
*^  remoyii|g  must  ha^ire  preoe^ed  :the  ;prjec^t  of  f^ffcfion  ^ 
^*  but,  as  Sir  George  M^Kenzie  obserres,  a  cbpgj^^^fiF 
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rORM  OF  REMOVING  UNDER  THE  ACT  OF  SEDERUNT, 
'      14th  DECEMBER  1756. 


y-' 


This  Act  provides  for  the  case  of  a  tenant 
who  is  bound  to  remoye  by  an  obligation  in  his 
lease,  as  well  as  for  the  case  where  there  is  no 
such  obligation.  These  cases  shall  be  consider- 
M  ia  tbet  Older. 

Where  the  tenant  is  bound  ijjf  his  iack  to  nmofoe. 
*— In  this  case,  the  Act  of  Sederunt  provides, 
th^  it  shall  be  lawful  for  the  heritor  to  obtaia 
letters  of  homing  on  the  tack,  and  thereupon 
to  charge  the  teimnt  with  horaing,  forty  day? 
prieceding  the  term  of  Whitsunday  in  die  year 
in  which  the  tack  is  to  expire,  or  forty  days 
preceding  any  other  term  of  Whitsunday  there^ 
after;  and,  upon  production  to  the  Judge-or- 
dinary, of  the  tack  and  charge  of  homing,  duly 


<<  necessary  only  upon  decrees  of  removmg  pronounced  by 
''  the  Lords,  but  not  upon  decrees  of  removing  before  in- 
"  ferior  courts,  which  also  are  in  use  to  issue  their  precepts, 
f'williottt  putting  the  party  to  extract.  How  thb  change 
*^in  the  practice  of  remotings,  upon  inferior  decrees,  came 
» idbout,  is  not  known ;  but  that  decrees  of  the  Lords  still 
^*  require  a  charge  is  plain,  for  the  Lords  never  execute 
**  their  own  decrees  as  Sheriff  do. " 

'See  Appendix,  where  the  Act  of  Sederunt  is  fully  quofv' 
ed.  ^^ 

E  2 
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executed,  he  is  required  to  eject  the  tenant^ 
within  si^  days  after  the  term  of  removal  in 
the  tack. 

Where  a  tenant  has  become  bound  by  his 
lease  to  remove  at  a  certain  term,  this  regular 
tion  certainly  is  of  service,  in  so  far  as  it  fur-: 
nishes  an  easy  method  of  removing  the  tenant ; 
but  it  is  proper  alto  fo  C6nsider  what  the  rulp 
is  independently  of  the  Act  of  Sederunt. 

Craig  is  of  opinion,  that,  in  such  a  case,  ther^ 
is  no  occasion  to  resoM  to  a  warning  under  the 
Act  1555 ;  but  that  the  tenant,  ha^ng  bound 
himself  to  remove,  may  be  compelled  to  remove, 
as  he  may  be  compelled  to  perform  any  other 
legal  obligation  which  he  may  have  under- 
taken :*  and  according'  to  Stair,  "  Summary  re- 
moving is  competent,  ex  patio ^  even  against 
tenants,  if,  by  their  tack,  they  be  obliged  to 
remove  at  the  ish  thereof,  without  warning. 
But  if  they  be  not  removed  precisely  at  that 
^*  time,  by  an  antecedent  charge  of  homing, 
they  ate  undei-stobd  to  be  continued  by  tacit 


(ft 


Cft 


k  Craig,  L.  IL  t>eig.  9^  ^  11.  Incidere^&imto^tcasiui^ 
ubi  denuneiatio  neeessaria  non  est  in. hit  migrfttioiubus ; 
veluti,  si  pactum  intercesserit,  vel  stipulatio  de  migrando  ad 
certum  tempus  Vel  si  certus  dies  pnestitutus  sit  in  looatiope^ 
quo  colonus  yacuam  possessionem  domino  suo  debet  resti* 
tnere :  nam  eo  casu  dominus,  non  denundationoy  sed  judido 
legitimoj  Gogere  debet  eolonumi  ut  migret  ex  contentione. 
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^^  rdocation,  and  therefore  must  be  warned, 
f'  ere  they  can  be  removed. "  ■ 

The  doctrine  of  Craig  and  Stair  agrees  with 
the  older  practice ;  and  from  several  of  the 
earliest  decisions  of  the  Court,  it  appears,  that 
where  there  ^9,^  a  specific  pbligation  in  the 
t;acl^  tq  remove  without  warning,  the  landlord 
might  eject  the  tenant  on  the  term-day,  with- 
out any  previous  notice,  and  even  brevi  mam.  - 
Sat  the  decisions  immediately  before  the  date 
of  the  Act  of  Sederunt  point  at  a  different 
rule ;  and  both  ^t  that  tin^Cj  ^^nd  ^iace|  in  oase^ 
where  the  Act  Qf  Sederunt  is  not  followed,  the 
understanding  seems  to  be,  that  some  sort  of 
intimation  to  the  tenant  is  necessary.  Forty 
days  is  the  time,  which,  on  more  occasions 
than  one,  the  Court  thought  might  be  held  as 
a  reasonable  notice.  Besides,  it  has  been  long 
perfectly  understood,  that  the  landlord  has  not 
the  power  of  irm  marm  ejectment,  but  that, 
whatever  be  the  terms  of  the  ob^igati^n,  the 
landlord  must  apply  for  the  interposition  of  ^ 
j^^ge.i 


\  Stur.  Inst.  B.  IV.  tit.  06.  §  14. 

k  Fre^laiid  v.  Monteitfa,  November  1586.  CokU.  Mpr. 
p.  1S877.  Dkevar  «u  the  Couotess  of  Murjraj,  18(h  Decem- 
ber 1661.     Stair  ^nd  Gilmoun    Mo^.  p.  1816  and  1S879. 

>  Dickson  v.  Tweedie  and  others,  18th  Febrqary  1736. 
Clk.  Home.  Mor.  p.  13880.  In  this  case  the  tenants  had  be-f 
^ome  bound  <*  to  remove  at  the,  expiration  of  the  tack  (Whit- 
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It  is  not  certain,  however^  that  at  tiie  date  of 
passing  the  Act  of  Sederunt,  an  obligation  iti 

■■     '■■"/■"■       I  I  ■    '■■■         ■  !■     I  I  I       ■     I.    I  II  II  » 

*'  itunday  17S5)>  without  any  waraiog  or  legal  intimation 
**  made  to  them^  or  process  of  law  against  them ; "  ands  on 
this  tack,  letters  of  horning  were  raised  and  executed  against 
the  tenant  on  the  terni  day ;  that  is',  on  the  15th  May  17S5'. 
The  objections  pleaded  for  the  tenant  were,  1.  That  there 
was  Db  warning,  though  the  Act  1555  was  general,  and  meant 
to  guard  every  tenant  from  oppression :  2.  That  the  charge 
to  remove  against  the  term  of  Whitsunday  next,  given  on 
the  15th  May,  must  mean  the  term  of  Whitsunday  1736. 
The  lowers  for  the  landlord  were,  Ist,  That,  where  the  te- 
nant is  bound  to  remove  without  warning  or  inthnation,  it  is 
impossible  that  a  neglect  to  use  the  warning  can  imply  a  re* 
newal  of  the  lease :  2.  The  letters  of  homing  refer  to  the  tack, 
which  binds  the  tenant  to  remove  at  Whitsuqday  1735, 
^nd  the  will  of  the  letters  commands  the  tenant  to  remov^ 
in  terms'  of  the  lease ;  and,  therefore,  the  charge  given  on 
it  can  mean  nothing  efse  than  a  charge  to  remove  at  Whit- 
sunday 17S5.  ^*  The  Lords  found  the  letters  orderly  pro- 
**  ceeded,  superseding  execution  till  Whitsunday  next,  and 
**  without  violent  profits ; "  that  is,  the  Court  superseded 
the  removal  till  Whitsunday  1736— This  is  certainly  a  yefy 
anomalous  decision ;  and  although  Mr  Erskine  considers  it 
as  an  authority  in  support  of  the  opinions  of  Craig  and 
Stair ;  yet  it  seems  hardly  reducible  to  any  principle  what^ 
ever.  It  was  at  that  time  a  settled  point,  that  the  tenant 
must  either  be  removed  at  the  term  spedfied  in  his  obliga- 
tion, or,  if  he  was  not  then  removed,  a  warmng  in  the  com- 
mon  form  was  the  only  means  of  removing  hini ;  conse- 
quently>  this  tenant  ought  to  have  been  removed  at  Whit- 
sunday 1735,  or  he  ought  not  to  have  been  removed  at  all 
under  this  charge,  leaving  the  landlord  to  take  the  legal 
means  of  removing  him  by  regular  warning*  ^ 

In  the  case  of  Bartlet  v.  Stewart,  2d  December  1742; 


tile  left^  to  fetiidve  wither  vmmtig  would  not 
bave  authorii^ed  a  dliai*ge  of  homing  chi  the 
tease ;  aiid»  had  it  be^i  giyen  six  days  before 


Cft.  Home  and  Kilt.  p.  481 ;  Mor.  p.  I3d8fi$  Ibetefmnt 
hlkd  become  bound  to  remove  at  WhilMuiday  1740,  and  ibe 
hudlovd  had  set  the  farm  to  a  neir  t^mmty,  whose  possesmon 
was  to  commence  at  1740;  and  the  Court  had  to  consider 
the  effect  of  a  clause  of  this  kind^  where  no  steps  whatever 
bad  been  taken  to  inUmate  to  the  taiant  that  he  must  im- 
plement his  obligation  at  th^  stipulated  time*    According 
to  I.ord  ^kemiir  it  ufaB  ^  argned  among  the  (ordt  n^al 
^  Aould  be  the  cfffect'  of  saoh  e&Eiase ;  and  it  was  agreec^ 
^  that.thongh  a  fivmal  warning  Was  Hot  re^pisite,  yet  sMU 
^*  som^  notice  or  intimation  to  the  tenant  was  necessary  in 
**  time  for  the  tenant's  providing  himself*  which,  in  common 
**  cases,  probably  might  be  thought  to  be  forty  days  before 
^*  the  term,  though  that  was  not  spoke  to.    It  seemed  als6 
^'  to  be  thought,  that  if  oiice  the  precise  term  passed,  i^ 
**  wUd^  by  the  tack,  the  removal  b  agreed  to  he  witbool 
^*  wamiQg,  without  the  j^ranter  talking  the  benefit  thereof 
**  the  clau3e  would  hare  no  more  effect ;  for  that  the  oUi- 
'^  gation  would  not  continue  with  respect  to  every  si^bsequent 
*'  term.  ^  But  this  received  no  judgement ; — it  was  only  in 
^  general  found,  that  in  regard  no  intimation  was  made  tb 
*^  Provoil  Stewart  to  remoye  at  Whitsunday  1740^  lie  was 
<*  ta  IxmaJUe  to  intromit  widi  the  rents  of  crop  1740^  **  Sec 
also  the  opinion  of  the  Court  as  expressed  in  the  case  of 
the  Earl  pf  Eglinton  v«  Fulton,  24th  January  1771.    Fac. 
Coil.     Mor.  p.  1S886.    ^It  was  observed,  by  very  high 
^  authority  from  the  Bench,  that  Lord  Stair^s  opinion  of  a 
^*  notification  of  forty  days  being  necessary^  even  where  a 
*'*  tenant  was  bound  to  remove  witiiout  waraiogy  was  right, 
^  and  ifli  thcL|ifa|StraGt  cas^  shouts  be  (allowod«" 
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ther  term,  the  diligence  might  have  be^i  foU 
lowed  out,  and  the  laadlord  might  either  have 
imprisoned  the  tenant  for  not  implementing 
the  charge,  or  have  brought  an  action  of  re- 
moving, in  whi^h  the  tenant  would  hs^ve  been 
decerned  to  remove. 

<   It  was  to  obviate  these  and  other  doubts 
and  inconveniences  that  the  Act  of  Sederunt 
was  passed.    The  Act  provides,  1.  That  a  lease 
(roqitaining  an  obligation  on  the  tenant  to  re- 
move may  be  the  warrant  of  a  charge  on  let- 
ters of  homing  to  remove,  to  be  given  forty 
days  preceding  the  term  of  Whitsunday,  in  the 
yeaf^  in  which  the  lease  is  to  expire ;  and  if  this 
change  be  disobeyed  by  the  tenant,  the  Judge- 
prdinary  is  djrecte4  to  interpose  his  authority, 
and  six  days  after  tl^e  gtipul^ted  t^rm  of  re- 
moval to  eject  the  tenant.    2«  Where  the  te- 
nant has  not  been  removed  at  the  tenn  of  re- 
moval  mentioned  in  the  lease,  but  is  possessing 
}yy  tacit  relocation,  the  Act  of  Sederunt  de- 
,clares  that  a  charge  may  b^  given  to  him  forty 
days  before  any  future  term  of  Whitsunday, 
provided  he  is  charged  to  remove  at  the  nomi- 
nal terms  fixed  in  the  lease.    This  provision  of 
the  Act  is  attended  with  considerable  advan- 
tages  to  the  landlord;  for,  according  to  the 
^  fprmer  practice,  whpre  there  was  an  obligation 
to  remove  without  warning,  unless  it  was  enfor- 
(ped  at  the  precise  terjn  stipulated  iu  the  lease, 
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it  was  necessary  for  the  landlord  to  resort  to 
the  form  of  warning  prescribed  by  the  Act 

1555." 

.  ;  The  Act  of  Sederunt  thus  furnishes  a  simple 

and  easy  method  of  ejecting  the  tenant ;  and 

'  -'  I       '       I  '"  I      .1  ■  III  I  I  I      ■      ■  ■■■!.    ..     .1    I.         —    II,     II    .1. 

"*  Eraldbciey  B.  II.  tit.  ▼!.  §  50,  after  mentioning  the  pro- 
visions of  the  Act  of  Sederunt!  says,  that  *'  if  the  landlord 
'*  shall  suffer  a  tenant,  who  is  bound  by  a  clause  of  this 
**  kind,  to  possess  longer,  than  the  term  expressed  in  his 
'*  tacky  the  paction  to  repaove  without  warning  is  no  longer 
'*  offeree,  and  consequently  the  tenant  possesses  from  that 
«  time  by  tacit  relocation. ''    But  this  means  nothing  more, 
than  that  the  claiSBe  of  itself,  without  a  charge^  will  not  put 
an  end  to  the  lease ;  on  the  contraiy,  that  tadt  relocation, 
notwithstanding  the  clause,  will  take  place.    It  does  not 
mean,  that  at  no  future  period  can  the  clause  be  made  ih§ 
ground,  under  the  Act,  of  removing  the  tenant.    Mr  Erskine 
had  no  such  question  in  view ;  and  the  Act  of  Sederunt  es^- 
pressly  says,  that  the  charge  may  foe  given  *'  forty  days 
.**  preceding  the  Whiteunday  in  the  year  in  which  the  tack 
J*  is  to  determine,  orjbriif  days  preceding  any  other  term  rf 
**  Whitsunday  thereajler :  "  and  although  the  inferior  Judge 
is  empowered  to  eject  the  tenant  six  days  after  the  term  of 
removal  appointed  by  the  tack,  that  means  a  term  of  the 
same  denomination  with  the  term  expressed  in  the  tack ; 
as,  for  cxampte,  if  the  tenant  is  bound  to  remove' at  Mar- 
tinmas I80Q,  he  may,  under  the  Act  of  Sederunt,  be  warned 
forty  days  preceding  Whitsunday  1800,  to  remove  at  Mar- 
tinmas 1800 ;  but  should  this  have  been  neglected,  he  may 
be  warned  forty  days  before  Whitsunday  1801,  to  remove 
noit  at  the  Whitsunday,  but  at  the  term  expressed  in  his 
lease,  that  is,  at  the  term  of  Martinmas,  and  of  course,  of 

Mi|r»|t^m4vy  1801. 


7^  VaPTZC^  OF  ANOBUGATION  Ta 

tbat  even  ahhimg^h  the  obligation  to  feoiovie 
abould  not  be  en£Drced  at  the  precise  teim  of 
removal  stipulated  in  the  lease.    But  it  msLj 
be  questioned,  whether  this  Act  has  taken  iu 
way  the.power  which,  as  the  law  formerly  stood^ 
the  laiuUord   possessed  of  enforcing  by  dili-- 
gence,  aa  obligation  to  remove  without  warn- 
ing.   Erskine  is  of  opinion  that  this  power  is 
taken  away :    According  to  hnn,  **  The  action 
^  of  removing  was  competent  in  the  Opinion  of 
Craig,  Lib.  3,  Dieg.  9>  §  11»  without  previous 
warning,  where  the  tenant  became  ex|>ressly 
obliged,  by  his  tacky  to  remove  and  ddiver 
*'  the  Void  possession  to  the  landlord,  agaim^t  a 
precise  day  or  term,  without  warning :  iit^hich 
opinion  is  supported  by  a  late  decision,  Dick- 
son, January  1736^  (JSupra^  p.  69*)  But  the  dis^ 
pensing  with  a  solemnity,  established  on  con- 
siderations of  public  policy,  artd  for  iprotec- 
^  ting  poor  tenants  ilgainst  the  oppression  or 
severity  of  their  landloji^ds,  seems  to  elude 
••  the  law,  and  coimteract  the  rxAe^  pacHs  priva- 
torum  publico  juri  derogari  nGqtdL    And,  in- 
deed, the  late  Act  of  Sederunt  17^9  seems 
*^  to  have  considered  the  matter  in  this  light ; 
**  for,  though  that  Act  declares  it  lawful  for  the 
"  landlord,  where  the  tenant  has  expressly  bound 
•*  himself  to  remove  without  warning,  to  charge 
*^  him  with  homing  on  his  obUgation ;  yet,  it 
**  is  only  in  the  precise  case  that  he  actually 
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*'  dbarg^  the  tenaht  forty  days  before  thfe 
^^  Whitsunday,  and  produces  the  tack  and  hoir* 
^^  mngy  duly  executed  in  Court,  that  the  Judgcw 
ordinary  is  authorized  to  eject  him  in  six 
days  after  the  ish/'*  But  th^  soundness 
of  this  opiriidn  is  doubtfuL  The  statute  155S 
was  not  enacted  for  the  case  where  the  te- 
nant  became  bound  to  remove  at  a  precise 
day.  We  have  seen  that  by  the  law,  as  it  stood 
prior  to  the  Act  of  Sederunt,  the  tenant,  under 
such  an  obligation,  could  hav/s  been  removed 
withdut  the  ceremony  of  a  formal  warning ; 
and  there  seems  to  be  no  good  reason  for  ex- 
tending the  application  of  the  Act  of  Sederunt, 
to  a  case  to  which  it  was  not  meant  to  apply, 
and  to  which,  perhaps,  it  was  impossible  for  it 
to  have  applied. 

The  Act  confers  on  the  landlord  advantages 
on  his  complying  with  certain  forms  ;  but 
$hould  he  decline,  or*  rather,  should  he  have 
neglected  to  comply  with  them,  it  may  be  just- 
ly doubted  whether  that  Act  has  deprived  him 
of  the  means  which  the  law  (as  it  existed  before 
the  passing  of  the  Act  of  Sederunt)  afforded  to 
the  landlord.  And,  therefore,  where  the  te- 
nant is  bound  by  his  lease  to  remove  at  cer- 
tain terms,  and  where  by  any  accident  the 
charge,  forty  days  before  the  Whitsunday,  has 


*  Ettki  Inst.  Book  II.  til.  vi.  §^  50. 


76  CAN  A  DIUaSNCE  TO  REHMTK 

been  omitted,  it  might  be  fairly  argued/  that  a 
charge  to  remove,  in  terms  of  the  obligation 
in  the  lease,  followed  either  by  perscHial  dili- 
gence, or  by  an  aotion  of  removing  before  the 
Judge-ordinary,  should  supply  the  omission, 
and  effect  a  removal  of  the  tenant*  "* 


*  Thb  pmni  seems  to  have  been  argued  in  tbq  ca§e  of 
the  Earl  of  JBglinton,  v.  Fultoo,  24th  January  1771-  Fac. 
Coll.  Mor.  p.  1S886.  Supra^  p.  71}  ;  where  the  opimon  of 
the  Court  was  rather  in  favour  of  a  potification  of  forty  days 
■before  Whitsunday ;  byt  in  this  f»se  tacit  relocation,  as  to 
a  portion  of  the  lands,  had  taken  place,  and  the  Court  .pro- 
nounced a  special  ipterlocutor,  which  seems  tp  recognise  a 
principle  different  from  that  stated  in  the  tesLt* 

In  the  more  recent  case,  however,  of  Brown  ti^  Peacock, 
fi7th  February  1822,  Shgnio'^  Ques,  a  lease  of  an  arable  fiunn 
was  to  expire  at  Martinmas  1819  and  Whitsunday  1820. 
The  tenant,  on  the  9th  February  1820f  obtained  a  renewal  of 
(he  lease  for  one  ye^  by  a  ipissiye,  \n  nf  hich  he  bound  him- 
self '^  to  ^it  and  remove  at  th^  end  of  the  year  vfithout  any 
**  warning  or  process  of  removal. "  The  landlord,  at  Whit- 
sunday 1821,  applied  to  the  Sheriff  for  ^  warrant  of  ejection, 
without  having  given  any  previous  warning.  The  tenant 
resisted,  pjii^  th^  ^proun^B*  1st,  Thi|t  he  had  never  received 
ftny  warning  to  remove ;  and  2d,  Thc^t  he  had  got  a  promise 
from  the  landlord  of  a  new  lease,  on  the  f||ith  of  which  he 
had  acted.  The  Sheriff  sustained  the  tenant's  defences, 
but  the  Lord  Ordinary,  **  in  respect  of  the  date  and  parti- 
f'  cular  tenor  of  the  missive, ''  remitted  to  the  Sheriff  to  de- 
cern in  the  ejection,  and  the  Court  refused  a  petition  against 
the  Lord  Ordinary's  interlocutor,  without  answers.  Refe- 
irence  to  the  landlord's,  oath  wa9  allowed  as  to  the  alleged 
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The  letters  of  homing  which  are  raised  on 
the  lease,  with  a  view  to  charge  the  tenant  forty 
days  before  Whitsunday,  to  remove,  ought  to 
jHTOceed  on  the  Act  of  Sederunt,  as  well  as  on 
the  lease ;  and  the  bill  for  these  letters  must 
pray  for  the  warrant,  "  in  terms  of  the  Act  of 
••  Sederunt,  made  by  their  Lordships  in  regard 
"  to  removings.  *" 

2.  Where  the  Tenant  is  not  bound  by  his  lease  to 

remooe*    • 

The  i-elifef  afforded  by  the  Act  of  Sederunt 
vpL  this  case,  is  by  an  action  before  the  Judge- 
ordinary  ;  "^  which  being  called  in  Court  forty 

II  ■  -^ 

promhe  of  a  lease  for  another  year,  but  he  deposed  ne- 
gative. See  also  the  case  Stevensons  «?•  Bi&ird,  2Sd  June 
1821.    Sfuv(xl9  Cases,' 8^  infra,  p.  80. 

*  The  forms  necessary  under  th6  Act  of  Sederunt  will  be 
found  in  the  Appendix. 

*  This  action  can  be  brought  before  the  Judge-ordinary 
only,  and  noit  before  the  Court  of  Session ;  Cameron  v; 
M'Donatd,  SOth  June  1804.  Fac.  Coll.  Mor.  p.  13875. 
In  this  case  th^  landlord  applied  by  a  bill  to  the  Court,  Ibr 
authority  to  raise  a  sttmtnons  of  removing  Against  several 
tenants,  on  one  diet  of  six  days,  which  Was  granted  df  course. 
The  tenant  objected  to  the  competency  of  the  action,  as 
founded  on  the  Act  of  Sederunt,  whidi  authorized,  as  he 
mmntained,  actions  of  removing  before  the  Judge-ordinary 
of  the  bounds,  and  not  before  the  Supreme  Court.  He  ar- 
gued, that  the  removing  founded  on  the  Act  of  Sederuorc 
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da;>ys  before  Whitsunday,  will  be  held  as  equi- 
vMettt  to  a  warning  esecuted  ia  faerms  of  the 

1756,  is  a  removing  Iwoaght  by  a  laocUord  against  a  tenant 
preiripudy  in  posqemcmy  ^^ier  s^  lease ;  tbiM;  altbangh  there 
ar^  ipanj  other  species  of  reoaoviag^  which  inay  be  tb^ 
subjects  of  actions  before  the  Court  of  Sessiooj  this  r^r 
movbig  on  the  Act  of  Sederunt  niu£t^  be  brought  agreeablj^ 
to  the  directions  of  the  Act,  one  of  whidh  is,  that  the  action 
shall  be  called  before  the  Judge-ordinary  forty  days  at  least 
before  tlie  term  of  Whitsunday.  It  does  not  authorize  this 
fonup  which  might  have  e^tilled  the  landlord  to  argue,  that 
he  was  not  prevented  from  bringing  his  action  before  the 
Court  of  Session ;  but  tl^  calUi^  of  the  action  before  ihe 
Judge-ordinary  is  made  the  indispensable  condition  on  which 
fhe  solemnities  of  the  Act  1555  are  dispensed  with.  To 
this  it  was  answered,  that  the  practice  of  bringing  actions 
of  removing  on  the  Act  of  Sederunt  belbr^  the  Court  4d 
Session  has  heeomi?  universah  ]n  ij^aking  the  4>ct  of  fife- 
derunt,  all  that  the  Court  could  dp«  ?ras  to  delf^g^e  to  the 
inferior  Judges  that  jurisdiction  yhich  was  prei4pU8ly  ii^ 
the  Court;  and  as  the  jur^dicUpn  previously  ia  tb^  Su- 
preme Court  is  not  expressly  exclude^,  its  jurisdietipn  must 
\fe  cumulative  ^ith  that  of  the  Judjge-ordii^a^y.  The  sum- 
iQPQS  on  the  precept  of  yarning,  u^d/^  the  ^t^tute  ,li55^ 
might  have  been  brought  either  liefoffi  ti}e  Supreme  pouf^ 
or  the  Judge-ordinary  ;  and  when  the  Act  of  Sederi^U  in-* 
IrodMce^,  in  the  placj^  of  tti^i^ie  for^is,  a  summpi^  of  tep^V' 
ipg«  it  fi^llpwed  pf  cpyr^,  that  tfie  ^i^^pmpns,  ^s  formerly, 
^ght  have  been  a  summons  before  the  Supr^ipe  Coi^rt  of 
t^e  Ju%e- ordinary,  in  the  option  of  the  lawPo^fl.  TIij^ 
Cou^t  cpnsidered,  that  as  the  summops  pf  ren^ying  w^ 
founded  on  the  Act  of  jSMederunt,  thie  direction  g|vjsn  there- 
in  mus^t  be  ,o|)8,erved;  ai^d  s^  It  do^  j^  aujI^cu'^Ee  ^ 
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Act  1555;  1^  the  Judge-ordinary  is  authorized 
to  prpq^ed  to  determiiie  in  the  removing,  in.the 
same  mamfter  as  if  the  action  had  been  preceded 
by  a  'Wanuuig  in  terms  of  the  statute. '  In  tbi% 
ipa^^ner  all  tibe  nic^ies  and  peculiarities  of  the 
old  fcHwof  w^^mingare  got  overhand  the  business 
i^uqedtoa  sixople  actionywhich  requires  only  t<^ 
jbe  executed  and  called  ia  Court  forty  days  be- 
fore the  term  of  reimoving,  in  order  to  autbcnrize 
the  Judge-ordinary  to  decide  in  the  removing/ 

• 

process  to  be  brought  in  the  Sapreme  Coart,  nor  upon  one 
diet  of  six  days,  there  were  sufficient  reasons  of  expediency 
for  iimil^ng  it  to  the  jurisdiction  of  the  Judge-ordinary. 
•  '  ^hen  ibe  tenant's  farm  and  his  dwelling-house  are 
4n  dK^ent  doavties,  ^e  process  nnist  be  raised  in  die 
€Ouftty  where  Ihe  lands  lie,  because  the  action  is  a  real  one, 
to  lie  fcAtowed  by  ejection,  wiiich  the  Sheriff  of  the  county 
alone  can  exeoute.  Besides,  although  the  tenant  does  not 
iKside-in  the  courity  personally,  he  does  so  in  law  by  means 
of  his^etnrants.  This  point  is  understood  to  have  been  de« 
cided  in  the  case  of  Shaw  Stewart  v,  Kerr,  7th  March  1806; 
Mot  reposed.  It  has  been  thought  by  some  high  authori- 
ties in  our  law,  that  in  the  case  also,  where  the  tenant  is 
out  of  > Scotland,  the  'Sheriff-court  is  the  proper  one,  the 
defender  iMR^dteHdediotally  by  lettersofsupplementfrom  the 
iloart  of  Session.  This  point,  however,  has  not  been  decided. 
*  The  flummons  ought  to  be  executed  in  such  time 
OS  that  it  may  be  eMed  forty  days  before  Whitsun- 
^by,  «cc<Nn£iig  Ijo  the  ordinary  rules  of  calling  actions  in 
the  Inferior  iCburt«  The  «trtct  rule,  however,  was  depart- 
ediiromiki  a  late  case,  in  which  the  Court  held,  that  a  sum- 
l^aory  apj^ieation  to  the  Sheriff,  served  upon  the  tenant, 
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And-  although  this  privilege  was  intended  for 
those  cases  where  there  is  no  obligation  to  re^  . 
naove  without  warning ;  yet,  so  simple  and  ef- 
ficacious has  it  been  found,  that  even  where 
there  is  an  express  obligation  on  the  tenant  to 
remove  without  warning,  this  form  of  bringing 
the  action  before  the  Judge-ordinary  has  be^n 
resorted  to,  and  is  now  the  most  ordinary  form 

of  accompUshing  the  removing. ' 

-  - -■---•-■  -   ^ 

forty-five  days  before  Whitsunday,  with  an  order  to  answer 
jn  two  days^  was  equivalent  to  a  regular  citation,  in  terms 
of  the- Act  of  Sederunt.  The  tenant  pleaded,  that  an  ac- 
tion with  certain  induciis  was  requisite,  but  that  a  sumtnary 
application  might  have  any  inducue,  and  did  not  require  to 
be  called^  This,  however*  the  Court  thought  not  to  be  in- 
consistent with  the  provisions  of  the  Act  of  Sederunt,  or 
disconform  to  the  practice  in  the  particular  county,  and 
accordingly  they  refused  a  petition  for  the  tenant  without 
answers ;  Hoy,  petitioner,  2d  June  1810.  Fac.  Coll.  But 
doubts  have  been  expressed,  of  the  soundness  of  this  deci- 
sion, by  an  authority  entitled  to  great  respect. 

^  In  the  case  of  Stevenson*  v.  Baird,  23d  June  1821, 
Skatos  CaseSf  tt  iupra^  p,  77«  Certain  tenants  had  bound 
themselves  to  remove  **  without*  any  warning  or  pro- 
'*  cess  of  removing  for  that  effect. "  A  summons  of  re- 
moving was  executed  and  called  against  them  in  the  Shmff 
Court,  more  than  forty  days  before  Whitsunday  of  the  year 
of  removal,  and  decree  of  removing  in  absence  was  pro- 
nounced. In  a  suspension,  the  tenants  pleaded  that  the 
Act  of  Sederunt  1756  was  not  libelled  oq.  But  the  Lord 
Ordinary  (Meadowbank)  refused  the  bill,  and  the  Court, 
by  a  majority,  adhered  to  that  Judgment*    **  The  majority 
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In  the  usual  form  of  thci  summons,  the  Act 
of  Sederunt  is  founded  on ; "  hut  it  has  be^n 
questioned,  whether  an  action  of  removing, 
executed  against  the  tenant,  and  calledin  Co^rt 
forty  days  before  Whitsunday,  would  no%  be 
effectual,  although  the  Act  of  Sederunt  were 
not  libelled  on. — This  is  a  question  which  may 
occur  in  the  case  of  an  accidental  omission,  but 
no  prudent  man  of  business  will  intentionally 
omit  founding  upon  the  Act.  It  rather  seems 
that  the  Court  will  not  sustain  the  action, 
unless  the  Act  be  libelled  on,  or  a  minute 
lodged  in  the  prqcess  more  than  forty  days*  be- 
fore Whitsunday,  claiming  the  benefit  of  the 
Act  of  Sederunt.  * 

«<  were  of  opinion,  that  where  a  tenant  binds  himself  to  re- 
«  move  without  warning,  an  action  at  common  law  on  this 

obligation  is  competent^    provided  it  be  executed  and 

called  against  the  tenant  forty -days  prior  to  Whitsunday ; 
'<  and  that  as  this  was  a  common  law  action,  the  summons 
"was  the  more  unexceptionable  that  it  did  not  libel  on  the 
"Act  of  Sederunt.  One  of  the  Judges  In  the  minority 
"  thought,  that  as  the  landlord  had  availed  himself  of- the 
"  Act  of' Sederunt,  he  was  bound  to  libel  on  it;  and  ano- 
"  tfaer  (Judge)  who  also  hdd  that  the  action  was  tinder- the 
"  Act  of  Sederunt,  wished  an  inquiry  in td  the  practioie  of 
"  Hbelling  summonses  under  it. 

•  S6e  Appendix.  .... 

'  Carruthdrs  v.  the  Viscount  of  Stormont  and  4)is  Com- 
missioner, 4th  July  1764<.  Fac.  Coll.  Mor/p.  13868.  In 
this  caie,  a  proc^&s'of  removing  was  called  befoire  the  She- 
riff, on  the  29th  March  1?6S,  on  a  warning  under  the  Act 
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In  <»der,  therefore,  to  obtain  the  benefit  of 
the  Act  of  Sederunt,  it  must  be  libelled  oa ;  or 
at  least  the  pursuer  during  the  dependence  of 
the  action  must  intimate  judicially  to  the  de- 
fender, that  he  is  to  take  the  benefit  of  the 

1SS5,  charging  the  tenafit  to  remove  from  the  arable  lands 
at  Candlemas  1765,  and  from  the  houses  and  grass  at  Whit- 
Mmday  17®S«  On  the  14lh  April,  the  landlord  restricted 
the  conclusion  to  the  terms  of  Candlemas  and  Whitsundaj 
176i|  and  craved  that  decree  might  take  effect  at  these 
terms,  in  respect  of  the  Act  of  Sederunt,  which  renders  a 
libelled  summons  Called  in  Court  forty  days  iiefore  Whit- 
sunday equal  td  a  warning  in  terms  of  the  Act  of  Parlia- 
ment. This  action  had  been  brought  originally  on  a  learn- 
ing to  remove  at  Candlemas  and  Whitmnday  1763,  and 
that  not  having  been  departed  from^  it  would  have  been  ne« 
cessary^  in  order  ta  have  given  the  same  efibct  to  the  ao- 
tion,  as  if  the  Act  of  Sederunt  had  been  originally  lifaeUed 
OB,  to  have  intimated  to  the  tenant  the  proposed  dumge  by 
a  aaimite  put  into  prooess  forty  days  before  Whitaun4ay 
ne^  Candlemas  and  Whitsunday  17$4^.beit|g  Ih9  terms  of 
removal :  But  tjUa  m>%  havisig  been  done,  to^  have  auatein* 
ed  a  removing  in  this  proeess>  would  have  been  not  only 
to  have  admitted  of  a  p«rty'a  dMUgjuig  his  action  from  a 
renovfaig  under  the  fltatute,  to  a  removing  under  the  Act 
of  Sederunt^  hut  it  would  have  been  also  to  have  dispsMed 
fritli  tb»  requbites  of  the  aeftion  under  the  Aet  of  Scderiint. 
The  Court  accordingly  "  remitlied  to  tihe  Lord  CMKiu»y, 
'<  to  remit  the  cause  to  the  Sheriff,  with  this  instruetion, 
<<  That  he  asaoilaie  the  defenders,  kk  respeet  there  was  no 
«  proper  station  brougbl  upon  the  Act  of  Sederimt  Ibriy 
'<  days  preeedi«g  Whitsunday  176a»  ftr  reeaovii^  tfaem  aft 
'«  CandleniM  and  Whitswday  1764. '' 


Act  C3ff  Sefl^tmt,  tod  crdve  dtforae  of  rcmo^- 
ing  in  tetms  of  it.  And  thii^  iittimatioii  mv^ 
he  regulariy  made  fotty  dfty«  belbir^  the  Whit- 
Monday  preceding  the  term  of  removal. 

These  obsef^tiond,  with  the  am^tsme  of 
the  forms  in  the  Appendix,  will  suSSeiently  e^- 
plain  the  miumer  in  which  a  i^etnoving  h  eon- 
ducted.  I'he  nature  of  the  defences  competent 
to  the  defender  againiA  this  action,  ate  ne^t  f  o 
be  considered. 


j>£|>£NC£S  AGAINST  TH&  ACTION  OF  KEMOYWQ. 


Before  the  tenant  i$  allowed  to  state  htede^* 
fences  against  this  action  of  removing,  be  must 
find  caution  £f>r  the  violeat  ptc^ts.  ^    The  Att 

^  "  VMesi  profils  Are  80  tklM^  becMfd  Omy  fa^towfe 
*<  doe  on  the  tenant's  fortiUa  or  uawtfmHHiMe  deCepisg 
**  the  poBsesfium  after  be  ought  to  have  removed;''  ^rak 
B.  II.  tit.  6*  $  54.  In  rural  tenements  the  Tiolent  profitp 
are  held  to  be  the  foil  profits  whieh  the  landlord  could  have 
naaei  eitner  uj  possessiug  too  uuRur  uuaacuf  Ur  Uj  leiuDg 
them  to  otheitt.  In  uriNUi  tcnanienlis  the  viebni  feotew^ 
^nersttjT  eslhnated  at  AauUd  the  stipnUMsd  nenfi  ^Skk 
WaUOk  Bell  wd  BidfdiNV  14Ffb  Jidj  leU^  SMo^r  Goih, 
inftu.  If  the  ien«nt»  im-^nm&ag  tih  rtHMMng,  hsfb 
a  phhabUU  $aiM.  IMgandif  thtf  utiM  deoeraisd  ftr  wiM:  Oe 
Hmited  to  the  isedt  sdpidated  in  the  leiso^  Eak^'Ui  49jihi^ 
As  to  the  effect  ^  thd  teikaBl's^oM>ft«  wftene  his  leiite  b 
under  reductioui  and  as  to  the  period  at  which|  in  the 
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.1555,  c.'d9.  provides,  that  if  the  teaant  appears  hi 
;th6  actioa  of  removing;  and  instaintly  sbows  suffi- 
cient title  to  possfess  the  lands^  the  JFudge  shaH 
proceed  and  df)  justice,  as.  accords  of  law.  But 
should  the  defender  appear  and  produce  no- 
.thii^,  *' But  makes  allegeance,  and  offers  him 
.^'  to  imprbye  the  indorsation^  in  that  case,  he 
.'*  sail  not  be  heard  in  judgment,  but  gif  he 
**  find  sufficient  caution  to  the  wamer,  then 
**  instantly  that  gif  his  allegeance  being  funden 
relevant,  be  not  sufficiently  verified  and 
proven  be  him,  that  the  profits,  damage, 
and  interest,  quilks  the  said  wamer,  or  any 
"  others,  havand  interest,  has  sustained,  or 
sail  happen  to  sustaiti,  be  the  delay  of  'the 
foresaid  allegeance,  be  refundit  to  him. " 
The  Act  of  Sederunt  also,  after  having  pre- 
scribed the  manner  of  bringing  the  action  into 
.Court,  declares,  that^*  the  Judge  shall  the^e- 
«  upon  proceed  to  determine  in  the  removing 
**  in  the  terrhs  of  that  Act,  and  in  .the  same 
manner  as  if  a  warning  had  been  executed 


u 


e&asBt  of  such ' an  action  of  reduction^  his-  bona  fides  wiH 
db*  held  tocease,  to  the  eflbct  ofefttitlmg  the  laiidldrd  to 
^^ifa  violent  pi^ofitg.  See  Ekike  of  Biicclengh  and  Queens- 
•faerrf  v.  Hidop,  ISth  Nbvember'1822,  "Sham  and  DtMop's 
iBases.  See  this  caie  stated  ^ii/ra.<  See  also  on  the  subject 
of  violent  ^rdfitS)  Stidr,  B.  H.  dt.  9.  f  4#.  Banktidn,  B. 
I.  tk.  10*  §  147.    See  ekofwme  in  Appendist. 


At 


^'  ih  terms  of  the  foresaid  Act  of  Parlkm^t.  ^^ 
So  ;tbat;  whether  the  *  one  or  tl^  other  .form 
of  the  action. is  adopted,  the  procedure  in  bQtb; 
after  they  are  brought  into  Court,  is  precisely 
similar;  and,  of  course,  the  finding  caution 
for  the  violent  profits,  as  they  are  called,  is 

requisite  in  either  case.  .  

The  terms  of  this  cautionary  obUgation  are, 
that  the  cautioners  shall  pay  the  landlord 
whatever  sums  of  money  shall  be  decerned 
to  be  paid  by  the  tenant:  in  name  of  violaxk 
«'  profits ; "  an  obUgation  which  has .  been  held 
to  include  not  only  the  highest  profits  which 
could  arise  out  of  the  subjects  of  the  lease^ 
but.  even  to  infer  an  obligation  on  the  caution^ 
ers  to  repair  damage  done  to  the  sub;^ts.  *   . 

Defences  arising  from  ihe  state  of  the 

Pursuer. 

1.  What  has  been  said  in  regard  to  the  titk 

Morton  &  Co.  v.  Colquhoun,  Slst  November  178S. 
Fac.  CoU.  Mor.  p.  1S89S.— '<  ColqiAoun  and  M^Fatlaiie 
'^Jiaving  become  cautioners  to  Mortin  &  Co.ibc  the  viofent^ 
^' profits  for  whidi^a  tacksman  niigbt.be.fouQd liable  in^ 
*\  consequence  of.  his.  refusal  to  remoye>  weice  sued  for 
*'  reparation  of  the  dai^age  done  to  oertun  subj^ts  of  th% 
*'  tack ;  In  opposition  ,  to.  which  claiiPi  they  coQt^nde^dt, 
*'  that  though,  bj  tl^e.  above^npientioined  terms  of  their  pb?. 
'^  ligation^  they  were  indeed  bound  to  the  extent  9f  the 
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to  give  a  p»cept  of  wimaiiag»  *  under  tbe  Act 
1SS3^  is  also  appli^able^  to  an  action  of  remov. 
mg  before  the  Sheriff,  on  the  Act  <^  Sede* 
mnk.  But  there  are  two  esLceptiona  whkh  it  is 
proper  to  consider*  These  are,  the  capm  of  a 
purchaser  with  a  disposition,  and  of  a  tena^it 
with  a  lease  for  19  or  any  smaller  number  of 
years. 

It  is  obvious,  that  as  matters  formerly  stood, 
when  a  precept  of  warning  was  necessary,  the 
puiBuer  of  an  action  of  removing,  upon  either 
of  those  titles,  would  have  fac^n  expbsed  to  ob- 
jections which,  under  the  Act  of  Sedcorunt,  do 
not  seem  to  apply.  Erskine  says,  ^*  The  com** 
mon  opinion  that  sasine  is  a  necessary  title  in 
**  all  removings,  where  tacks  have  not  iiowed 
from  the  pursuer,  is  not  clear  of  difficulties. 
It  is  doubtless  true,  that  those  whQ  have 
barely  personal  rights  to  land,  cannot,  by 
the  genius  of  the  Scotish  law,  hold  courts, 
•*  not  even  for  the  |iayment  of  rent ;  because 
*^  the  holding  of  courts  is  an  act  of  jurisdiction, 
*•  which,  being  incident  to  a  feudal  tenure, 
"  cannot  be  ^x^rcised  without  sasine,.  £tut 
^  though,  £os  that  reason,  a  proprietor  not  in^ 
**  feft  cannot  insbt  in  a  ranioving  before  has 
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'*  highest  profits  which  couM  arise  ottt  of  the  subjects  set, 
**  yet  thefar  obligation  did  hot  inclade  the  repairing  of  such 
^'^  damage.  "'—This  defence  was  repdied. 
•  Supra,  p.  58. 


it 
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^  own  courts  he  seems  entitled  by  oommon 
''  law,  in  consequence  of  his  property^  to 
''  bring  a  removing  against  tenants  be£(»r0  the 
'*  Sherifi^  whether  thdir  leases  have  flowed  from 
''  himself,  or  from  others,  in  every  case  where 

they  cannot  show  a  better  right  than  his ; 

for  as  a  disposition  to  lands  carries  an  ex^ 
**  press  right  to  mails  and  duties,  or  to  the 
''  rents,  the  right  of  removing  tenants  appears 
^*  to  be  a  necessary  consequence  resulting  from 
"  thence.  "  *  This  observation  seems  well  de- 
serving of  attention;  a  purchaser,  with  his 
disposition,  has  a  right  to  the  lands,  to  the 
rents,  and  to  the  leases.  They  are  expressly 
assigned  to  him ;  they  are  mere  personal  rights ; 
the  tenant  depending  on  the  lease  as  his  sole 
title  of  possession,  can,  on  its  expiration,  found 
on  no  right  in  his  person  which  can  stand  in 
competition  with  the  conveyance  in  favour  of 
the  purchaser ;  and  it  is  not  easy  to  explain 
why  the  Judge-ordinary  should  not  be  autho- 
rized, in  these  circumstances,  to  declare  that 
preference,  and  to  give  eflfect  to  the  purchas- 
er's title  by  putting  him  into  possession.  The 
title  even  of  a  new  tenant,  in  competition  with 
an  old  one,  whose  lease  is  expired,  is  in  a  si* 
milar  situation ;  and  the  question  of  preference 
might  certainly,  without  any  bad  consequences, 
be  determined  by  the  Judge-ordinary. 


^  Ersk.  Inst.  B.  II.  tit.  vi.  §  S2. 
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It  :is  no  doubt  true,  :  that  but  a  short 
tone  before  the  date  of  the  Act  of  Sederunt, 
the  C!ourt  refused  to  sustiain  an  action  of  re- 
moving at  the  instance  of  a  purchaser  holding 
a  minuteof  sale,  even  although  the  seller  ap- 
peared and  concurred  with  him/  But  this  de- 
cision; pronounced  at  a  time  when  the  removing 
depended  on  the  validity  of  the  precept  of 
warning,  is  not  an  authority  which  can  afiect  the 
opinion  delivered  by  Erskine  ;  and  it  may  be 
doubted,  whether  the  right  of  a  purchaser,  with 
a  mere  disposition,  or  even  that  of  a  new  te- 
nant with:  a  lease,  be  not  a  sufficient  title  for 
founding  an  action  of  removing  under  the  Act 
of  Sederunt  against  the  tenant^  whose  lease  is 
expired.* 

•  Paxton  V.  Hunter,  February  1749 ;  Kilk.  p.  58K  Mor. 
p.  16121,  supra,  '^  The  pursuer  was  found  to  have  no 
**  title  in  his  person  to  pursue  such  a  process,  nor  was  his 
"  authors  compearing  and  concurring,  found  sufficient  to 
**  support  the  action,  in  respect  there  was  no  summons 
*•  in  his  name." 

*  The  more  recent  decisions  of  the  Court  seem  to  support 
the  opinion  of  Erskine  here  referred  to ;  and,  in  general,  it 
would  rather  appear  that  the  strictness  of  the  older  law,^ 
with  regard  to  the  pursuer's  title,  in  an  action  of  removing, 
has  been  considerably  modified. 

In  Ferguson  V.  Morrison,  Sd'th  June  1802;  Fac.  Coll. 
Mor.  p.  13806,  it  was  found,  that  a  disponee  not  infeft 
may  pursue  an  action  of  this  kind  in  his  own  name>  and 
that  of  his  author,  although  the  one  was  denuded,  and  the 
other  notinfeft. 
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"These,  however,  are  questions  which  axe  not 
very  likely  to  occur;  since  in  the  case  of  a 

In  Milne  v.  Young,  23d  November  1807)  Not  reported^ 
but  noted  in  the  Report  of  Campbell  v,  M'Kellar,  &c.,  2d 
*  March  ]  808  ;  Fac.  Coll. ;  and  Mor.  Appendix  voce  Remov- 
ingy  No.  5,  a  tack  was  granted  by  a  purchaser  uninfef^,  who 
afterwards  sold  the  property  without  completing  his  own 
titles.  His  disponee  also,  without  taking  infeftment,  pur- 
sued an  action  of  removing  against  the  tenant  who  had  de- 
rived right  from  the  pur8uer*s  author ;  and  the  Court  held, 
that  the  disponee^s  title  was  sufficient  without  infeftment,  on 
the  ground  that  the  granter  of  the  tack  could  certainly  tiave 
removed  this  tenant  without  taking  infeftment ;  and  as  all 
the  right  he  had  was  vested  in  his  disponee,  the  title  of  jthe 
one  was  as  good  as  that  of  the  other* 

In  a  case  where  the  disponee  was  not  infeft  at  the  dat^  of 
executing  the  summons  of  removing,  but  where  the  infeft- 
ment was  taken  before  the  calling  of  the  pause,  which  was 
regularly  called  forty  days  before  Whitsunday,  a  great  ma- 
jority of  the  Judges  were  of  opinion,  that  the  title  ^f  the 
pursuer  was  sufficient.  The  following  is  reported  as  the 
Opinion  of  the  Court ; — ^'  While  the  removal  of  tenants  was 
**  accomplished  by  a  precept  of  warning,  epcecuted  by  the 
**  bailie  or  oQcer  of  the  proprietor  of  the  land,  and  while 
'*  the  landlord  was  exercijsing  aja  act  of  jurisdiction,  infeft- 
ment previous  to  the  date  of  the  precept  might  be  neces- 
sary :  But  the  law  has  relaxed  gradually  from  the  rigour 
**  of  this  ancient  rule ;  and,  without  injuring  the  security  of 
'*  the  tenantry,  a  more  simple  process  of  removal  has  been 
"  introduced.  In  terms  of  the  Act  of  Sederunt,  the  palling 
"  of  the  summons  forty  days  before  Whitsunday  is  equiva- 
"  lent  to  an  execution  of  warning.  If  infeft,  therefore,  as 
**  in  this  case,  at  the  time  of  calling  the  summons^  the  pursuer 
**  is  to  be  held  and  considered  as  having  warned :  such  wa* 


it 
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purchaser  with  a  disposition  containing  an  assig- 
nation to  the  leases,  he  will  either  obtain  the  ex- 


**  the  opinion  of  the  Court  in  the  case  of  Stewart  v.  Spald- 
**  ing,  (21st  January  1791,  not  reported)  ;  and  the  sepu- 
**  rity  of  the  tenant  is  not  a&cted|  because,  before  decree^ 
*'  the  title  of  the  pursuer  must  be  completed ; "  Camp- 
bell V.  M*Kellar,  &c.  2d  March  1808.  Fac*  Coil.  Mor. 
Appendix,  voce  Removing,  No.  5.  See  this  case,  which  is 
very  fully  reported. 

In  the  case  of  Stuart  v.  Spalding,  2ist  January  1791, 
not  reported^  but  above  referred  to,  it  seems  to  have  been 
held  that  a  decree  of  sale  was  a  sufficient  title  to  pursue  a 
removing. 

In  another  unreported  case,  an  apparent  heir,  before  mak- 
ing up  any  title,  had  raised  a  summons  of  removing  on  the 
Act  of  Sederunt,  concluding  that  the  tenant  should  be  re- 
moved at  Whitsunday  1800.  The  summons  was  called 
more  than  forty  days  before  Whitsunday,  and  taken  out  and 
returned  in  the  month  of  June  thereafter,  with  a  defence, 
that  the  pursuer  had  produced  no  title.  Nothing  farther 
was  done  until  April  1801,  when  the  pursuer  executed  a 
summons  of  wakening,  and  in  the  month  of  July  following 
he  was  infeft :  So  that  the  process  had  been  commenced, 
and  the  term  at  which  removing  was  concluded  for  in  the 
summons,  had  been  allowed  to  elapse^  before  the  titles  of 
pursuer  were  completed.  On  this  ground,  the  Lord  Ordi- 
nary had  sustained  the  tenant's  defence  ;  but  the  Court  al* 
tered  that  interlocutor,  and  decerned  in  the  removing  with 
expenses  ;  Brown  v.  Lang,  10th  February  1S02,  not  report" 
edy  but  noted  in  Campbell  v.  M'Kellar,  ut  supra. 

In  Johnston  v.  Martin,  3d  March  1810 ;  Fac.  Coll. ;  it 
was  held  that  an  heir  had  a  sufficient  title  to  pursue  an  ac- 
tion of  removing,  provided  he  was  infeft  before  the  calling 
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presft  authority  of  the  former  proprietor  to  pur. 
sue  the  action  of  removing  in  his  name ;  or  the 
assignation  to  the  leases  contained  in  the  dispo^ 
sition  will  be  founded  on,  as  a  sufficient  title 
for  raising  the  action  in  that  form.  And  in  the 
case  of  a  tenant  with  a  lease,  the  landlord,  for  his 
own  sake,  ought  not  to  fail  to  remove  the  former 
tenant  in  due  time,  as  the  new  tenant  might 
otherwise  seek  redress  in  an  action  of  damages 
againat  the  landlord. 

Where  the  pursuer  dies  during  the  depen- 
dence of  the  action  of  removing,  his  heir,  on 
Qompleting  his  title,  may  follow  out  the  action 
commenced  by  his  predecessor.  There  are  se- 
veral old  decisions,  in  which  it  has  been  found, 
that  an  heir,  retoured  and  infeft,  may  pursue 

qf  the  w^n^f  although  he  had  not  been  iofeft  before  the  eii« 
cypution  of  the  sumoiQDS.  It  was  observed  from  the  Beach, 
th$t  by  the  Act  of  Sederunt  17^6,  the  calling  in  Courty  not 
the  ei^ecution  of  the  suinmo]i9f  was  declared  to  come  in  place 
of  the  statutory  warning, 

As  to  the  nature  of  the  title  to  be  produced,  it  would 
seo^i  thi|t  an  infeftment  ex/adc  regular  is  sufficient  \  and  that 
w^ere  such  a  colourable  title  is  produced,  the  tenant  is  not 
entitled  to  plead  that  the  pursuer's  right  is  inferior  to  that 
of  i|  third  party»  The  landlord  need  not  produce  his  title 
at  all  in  the  action,  unless  it  is  called  for  by  the  tenant  (. 
and  the  non-production  of  the  title  where  the  production  is 
not  called  for,  will  not  invi^lidate  the  removing.  So  it  is 
understood  to  have  been  decided  in  Robertson  v.  M^Donaldi 
16th  May  1807|  noi  reported. 
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an  action  of  removing  on  a  warning  given  by 
his  predecessor,  even  when  the  predecessor  sur- 
vived the  term  of  removal  specified  in  the  pre- 
cept/ A  warning  against  a  tenant,  who  died 
before  the  summons  was  raised,  has  also  been 
held  as  a  sufficient  warrant  for  proceeding 
against  the  tenant's  heir,  without  the  neces3ity 
of  a  new  warning/ 

Defences  arising  from  the  situation  ofihe 

Defender. 

1 .  Where  the  defender  is  a  subtenant,  or  an 
assignee,  whose  assignation  has  not  been  inti- 
mated,  it  is  not  necessary  that  proceedings 


<  Earl  of  Haddington  v.  his  Tenants,  28th  July  1637. 
Durie,    Mor.  p.  3173.    In  this  case,  the  landlord,  who  had 
regularly  warned  the  tenant  to  remove  at  Whitsunday,  died  ft' 
few  days  after  that  Whitsunday.  The  objections  stated  to  the- 
heir's  proceeding  on  this  warning  were,  1.  That  the  precept 
of  warning  became  extinct  by  his  predecessor's  death.     2. 
That  the  heir's  service  and  infeftment  were  both  subsequent 
to  the  term  of  removal  specified  in  the  warning.     But  the 
Court  found,  that  the  heir  might  competently  follow  out  the 
action,  ^*  as  well  where  the  defunct  dies  before  the  term,  to' 
**  which  the  warning  was  made,  as  where  he  dies  after  the' 
**  term."    See  also  Kamsay  v.  Home,  27th  November  1629. 
Durie.     Mor.  p.  3173. 

f  Home  V.  Kennedy,  25th   February  1566.    MaiUand, 
Mor.  p.  3172 ;  (Where  it  b  reported  under  the  names  Cran-- 
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.should  be  instituted  against. him*     It  is  suf- 
ficient to  institute  them  against  the  principal 
..tenant.     This  point  is  regulated  by  the  3d  sec- 
tion of  the  Act  of  Sederunt  1756,  which  pro- 
vides, that,  "  Where  a  tack  is  assigned,  and  the 
"  assignation .  not  intimated  by  an  instrument, 
**  or  where  lands  are  subset  in  whole  or  in 
part  to  subtenants,  such  homing  executed  as 
foresaid,  or  where  process  of  removing  and 
."  decreet  is  obtained,  or  where  warning  in  terms 
>*  of  the  Act  1555  is  used  against  the  principal 
*^  or  original  tacksman,  the  same  shall  be  effec- 
tual against  the  assignees  or  subtenants  one  or 
more,  and  the  action  of  removing  against  the 
principal  or  original  tacksman,  and  decreet  of 
removing  following  thercon,  shall  be  effectual 
against  such  assignees  and  subtenants  asafore- 
saidf  and  shall.be  sufficient  ground  of  ejecting 
**  them,  any  thing  in  the  former  practice  to  the 
*•  contrary  notwithstanding."  So  that  the  want 
of  proceedings  against  a  subtenant,  or  against 
an  assignee  whose  right  has  not  been  intimated, 
affords  no  defence .  to  such  assignee  or  subte- 
nant in  whatever  shape  the.  process  of  removing 
may  be  brought,  whether  in  the  form  of  an  ac- 
tion uiider  the  Act  1555— -a  charge  of  homing 
on  an  obligation  to  remove— or  an  action  un- 
der the  Act  of  Sederunt. 

stoun'  V.  Bro¥im.    Home  v.  Home,)    27th  January  16S0. 
Durie*    Mor.  p.  317S. 


u 
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But  where  aa  asagnee  fads  intimated 
right  to  the  landlord,  it  will  afford  him  a  de- 
fence against  an  action  of  removing,  that  the 
landlord  has  called  cmly  the  principal  tenant.* : 

%.  It  is  a  relevant  defence  to  a  subtenant 
against  an  action  of  removing,  that  the  princi- 
pal teimnt  has  not  been  called ;  ^  although  it 
rather  appears,  that  where  tacit  relocation  hd^ 
taken  place,  and  the  subtenant  has  been  in  the 
practice  of  paying  the  rent  directly  to  the  land- 
lord, it  is  not  necessary  to  call  the  principal  te- 
nant.' 


.Arfki 


'  Where  an  astlgDee  has  bt eo  in  poAMwioo^  or  whero  he 
has  been  acknowledged  by  the  landterd,  but  where  the  assigK 
nation  has  not  been  regularly  intimated,  it  has  been  doubte^ 
by  some  lawyers,  whether  it  will  not  be  necessary  to  make 
fiuch  an  assignee  a  party  to  the  action  of  removing;  in 
the  same  oMnaier  aa  If  the  assignnckm  had  beta  iwttSiMieA 
to  the  huidlord.  Where. an  assi^ee  is  in  such  drtniir- 
atances,  therefore^  it  will  b^  proper  to  caU  hiia  in  the  ae^ 
tion*. 

b  Lockhart  v.  Qgston,  X8th  January  1745.  Falc6ner« 
m>T.  p.  13814. 

*  The  decisions  upon  Mb  pomt  are  scarcely  cdnsistent. 
In  Ltting  v.  N  ^  15M{  Spottiswoody  weelUma^hg; 
Mot.  p.  1S807»  the  muming  wl»  found  net  to  be  ImwM^ 
because  the  principal  tenant  was  not  warned ;  and  in 
this  case  the  original  tack  had  expired,  and  the  principal 
tenant  was  not  in  possession.  In  Whiteford  p.  L.  John* 
ston,  2d  December  1628 ;  Dune ;  Mor.  p.  I5809>  it  was 
foundy.  that  a  cempriser  must  warp  the  authors  of  the  subr 
tenants  as  well  as  themselves^  and  tUs  even  akhough  the 
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Defences  founded  on  the  period  and  nature  of  the 

Tenant's  Possession. 

It  may  not  appear  altogether  out  of  place 
here  to  coiisider  the  view  which  has  been  ta- 

1    -II 1 1  ■■  —  '■  •  — * — • ^  ■  -  ■' — ' — 

taeics  were  expired,  and  the  prineipAl  tacksman  was  not  in 
tltt  natural  posaefliioD.  Iq  Lady  Lawrtston  tr.  her  Tenutt»i 
6Ch  March  1632 ;  Dane;  Mor.  p.  13810,  it  was  fottod  to 
be  ttimecessary  to  warn  the  pnocipid  tenant,  whose  right 
had  expired  bef(»re  the  warning,  *^  seeing  tacita  rdoeath 
**  could^avail  to  aone  but  to  the  actual  poesessor, "  who 
was  the  subtenant*  The  sdbtenant  In  this  OBse,  it  i^pears, 
had  paid  the  rent  directly  to  the  landlord.  In  Richard  Vb 
Kirkhind,  30th  January  1663 ;  Scak,  and  Gilmour  $  Mon 
p«  13&lSi,  it  was  also  held,  that  if  the  tack  is  expired,  it  is 
saffieient  to  wan^  the  person  in  the  natural  posaesrion>  and 
not  the  original  tenant. 

In  a  lale  case,  thb  question  was  fully  argued.  See  the 
case  of  the  Duke  of  Qxieeiisberry  v.  Barker,  ?th  July  1810 ; 
Fac.  ColL ;  in  which  the  Court  held,  thata  subtenant,  who 
was  aeeustosned  to  pay  bhi  rtot  diveetly  to  the  landlord^ 
'ni|^  be  remored  at  the  stipulated  expiration  of  the  lease 
without  the  pursuer  beiag  obliged  to  call  the  principal  tenant. 
The  Court,  however,  was  considerably  dtrided  in  opinion^ 
and  the  late  Lord  Meadowbank  and  Lord  Robertson  were 
in  the  minority.  These  Judges  considered  [remonngs  to  be 
eases  of  law  mote  than  of  equity ;  and  that  it  was  possible 
to  suppose,  that  the  principal  tenant  ndghthave  had  a  de- 
fence of  which  the  subtenant  mi^  be  ignorant,  or,  at  any 
rate,  which  he  nright  not  be  entitled  to  piead.  They  also 
held^  that  the  principal  tenant,  was  in  the  dvH  possession, 
hj  means  of  his  subtenant,  and  ought  not  to  be  renumd 
frithout  having  an  opportanity  of  defieaiding  bfantelf.    Bat 
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sk  is  at  the  term  of  Whitsunday,  and,  of 
jurse,  as  in  all  other  questions  of  this  kind, 
the  rule  of  law  may  be  affected  by  the  ex* 
press  agreement  of  the  parties. 

The  general  rule  seems  to  be»  that  the  te-^ 
nant  is  entitled  to  an  away-going  crop,  that  is, 
to  the  crop  sown  before  the  term  of  removal, 
but  reapt  after  it.  The  Court  of  Session  has 
more  than  once  shown  an  inclination  to  favour 
the  tenant,  even  when  he  had  expressly  boimd 
himself  to  remove  at  the  term  of  Whitsunday, 
on  receiving  indemnification  from  the  landlord 
for  the  damage.    The  principle  on  which  this 

V 

by  the  lessor  to  the  subtenant  was  in  like  manner,  quoad  the 
lessee j  res  inter  alios  acta  ;  that  therefore,  as  the  landlord 
might  have  held  the  principal  tenant  bound,  the  landlord 
himself  could  not  be  free,  without  warning  the  principal  te- 
nant. As  to  the  previous  cases,  it  was  stated  by  Lord  Jus- 
tice Clerk  Boyle,  that  the  decisions  in  them  had  been 
grounded  on  the  circumstance  of  the  subrent  having  been 
paid  directly  to  the  landlord  by  the  subtenants ;  Thomson 
and  others  v.  Harvie,  13th  December  1823 ;  Shaxn  and  Dun* 
lop^s  Cases* 

All  these  cases  apply  to  subtenants  admitted  with  the 
landlord's  consent,  or  not  excluded  by  the  terms  of  the  lease* 
With  regard  >B  subtenants  in  a  different  situation^  and  who 
have  never  been  acknowledged  by  ihe  landlord,  they,  and 
other  unwarrantable  possessors,  may  be  removed  at  any  time 
during  the  currency  of  the  lease,  on  a  summary  application, 
without  any  regular  process,  or  intimation  to  the  principal 
tenant ;  Earl  of  Marchmont  v.  Fleming,  22d  February  1743. 
Clerk  Home.    Mor.  p.  13839. 

VOL.  n.  G 
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genel^l  rule  is  understood  to  be  founded  is^ 
that  a  tenant^  who  is  entitled  to  hold  his  posses- 
sion daring  seed-time,  is  also  entitled  to  prepare 
the  ground  and  to  sow  it,  and,  consequently,  to 
reap  the  crop  which  he  has  sown.  This  rule, 
it  appears^  is  very  generally  received  in  prac^ 
tice ;  for  although,  in  arable  farms,  the  term 
of  entry  is  said  to  be  Whitsunday,  yet  the 
almost  invariable  custom  of  the  country  is,  that 
the  new  tenant  at  that  term  gets  possessiqti  of 
the  houses  and  pasture  lands  only,  and  the  out- 
going teimnt  retains  possession  of  the  arable 
land  until  he  has  reaped  the  crop  sown  by  him. 
Indeed,  it  is  obvious,  that  any  other  rule  might 
be  seriously  hurtful  both  to  landlord  and  te- 
nant ;  for  as  the  tenant  is  entitled  to  exclude 
every  one  from  the  farm  until  the  term  of  his 
removal,  it  might  happen,  where  the  term  of 
his  removal  is  Whitsunday,  that  the  tenant,  by 
holding  the  exclusive  possession  until  the  term- 
day,  might  lay  the  whole  arable  part  of  the 
farm  waste,  during  the  ensuing  year ;  for  he  is 
not  bound  to  sow  the  ground  for  the  incoming 
tenant,  and  after  the  term  of  Whitsunday,  the 
incoining  tenant  is  too  late  to  sow  a  crop  for 
himself:  and  as  to  the  landlord,  it  is  quite  clear 
that,  in  such  circumstances,  he  cannot  insist 
for  the  rent  against  either  tenant. ' 

■    ri  111     I  ■■<■,■»■     111   III     ■  f     I  III   ■  I      I  >         p  I      III  I  I,  - —  -.     -    -     ^  - 

*  In  the  case  of  Brodie  v.  Murdoch,  7tb  February  1777, 
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But  although  this  is  understood  to  be  the 
general  rule  on  which  the  Court  of  Session  is 
disposed  to  proceed,  yet  it  has  happened  that, 
upon  two  occasions,  the  House  of  Lords  have 
viewed  the  matter  differently.  In  one  of  those 
cases,  however,  it  is  now  admitted,  that  some* 
error  must  have  crept  into  the  proceedings  in 
the  House  of  Lords  ;  dnd  jti  the  other,  the  spe- 
cial agreement  of  parties  was  so  expressed,  as 

Mor.  App.  voce  Tack,  No.  3. ;  a  tenant  who  had  entered 
to  a  field  of  meadow  grass  at  Whitsunday,  and  who  had 
afterwards^  with  the  landlord's  consent,  ploughed  up  the  grass 
and  laid  the  meadow  under  a  corn  crop,  claimed  an  away- 
going  crop  from  the  meadow,  as  from  arable  land.  The  land 
lord  maintained,  that  the  effect  of  this  was  to  give  the  tenant  a 
crop  more  than  he  paid  rent  for ;  because  he  had  th«  grass 
crops  of  the  meadow  for  the  summer  of  his  entry,  and  if 
he  were  to  remove  also  at  Whitsunday,  and  claim  at  the 
same  time  the  crop  which  in  the  spring  before  his  removal, 
he  had  sown  on  the  meadow,  he  would  in  effect  reap  a  crop 
for  which. he  paid  no  tent«  The  tenant  in  answer  con-^- 
tended,  that  he  lost  the  winter  and  spring  grass  of  the  year, 
during  the  harvest  of  which  he  had  ploughed  up  the  mea*- 
dow,  so  that  he  had  no  undue  advantage  from  the  way-going 
crop  which  he  claimed.  The  Court  at  first  held,  that  the 
tenant  had  right  to  the  way-going  crop  which  he  claimed ; 
but  on  advising  a  second  reqlaiming  petition  with  answers, 
they  found  '<  that  the  tenant  having  been  removed  from  the 
''  meadow  at  Whitsunday  1 775,  h  not  entitled  to  the  corn 
*'  crop  in  question ;  but  the  same  belongs  to  the  landlprd, 
*^  upon,  paying  of  the  price  and  expenses  of  seed  a^d  la- 
"bour."- 

G  3 
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to  render  the  decision  barely  a  preeedeat  upon 
the  general  question. ' 

But  even  where  a  tenant  is  entitled  to  an; 


*  The  first  of  the  eases  above  referred  to,  is  Scott  v.  Brodie, 
2d  March  1803*  Fac.  CoU.  Mor.  Appendix,  tuce  Tack, 
No.  8.  Here  the  term  of  entry  was  declared  to  l^  Whh^ 
8unday>  and  the  tenant  bound  himself  to  remove  at  the  ex-» 
piradon  of  the  tack,  *^'  'which  iviU  be  at  the  term  of  fVhitsun' 
*^day  1802,*'  without  warning  or  process  of  removing. 
When  this  lease  had  expired,  the  tenant  maintained  that  he 
was  entitled  to  reap  the  cr(^  1802 ;  and  the  landlord  pre- 
sented a  bill  of  suspension  and  interdict,  for  tbe  purpose  of 
preventing  him  from  ploughing  any  part  of  the  farm  after 
the  separation  of  crop  1801  from  the  ground.  This  bill  was 
passed  '*  in  respect  of  no  answer, "  and  the  question  came 
before  the  Court  of  Session  by  a  petition  for  the  tenant  with 
answers  for  the  landlord,  when  the  Court  ordered  the  inter- 
dict to  be  removed ;  thus  fixing  that  the  tenant  was  entitled 
to  an  away-going  crop.  But  on  appeal,  the  House  of  Lords 
declared,  that  **  in  this  case  the  tenant  tviU  not  be  entitled  to 
**  an  awa^'gaing  erep^ ''  and  remitted  to  the  Court  to  review 
their  interlocutors.  The  Court,  in  order  to  apply  this' 
judgment  of  the  House  of  Lords,  remitted  to  the  Lord 
Ordinary  to  pass  the  bill  of  suspension  and  interdict;  and 
on  discussing  the  merits,  the  Lord  Ordinary  (the  late  Lord 
Meadowbank),  was  dearly  of  opinion,  that  if  the  tenant  badP 
paid  nineteen  rents  and  had  reapt  only  eighteen  crops^  he  was 
entitled  to  an  away-going  crop.  But  although  the  princi- 
ple of  the  Lord  Ordinary's  judgment  was  allowed  to  be  cor- 
rect, the  Court  held,  that  the  declaration  of  the  House  of 
Lords,  tiiat  '*  the  tenant "  in  this  case  ^^  was  not  entitled  to 
^^«n  away-going  crop/'  superseded  all  dkciissioa  on  the 
merits,  but  ^*  they  were  unanimous,  that  an  error  had  crept 
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^way-going  crop  by  the  terms  of  the  lease,  he 

— ^— - »■ .  ■         I ■  -      I   I II   ■-   I'l  iiii 

<'  into  the  proceedings  which  could  not  now  be  remedied  in 
"this  Court.*' 

The  other  case  is  that  of  M'Michan  v.  Hutcheson,  5th 
February  1801 ,  Not  reported.  This  also  was  a  case  of  a 
"ViThitsunday  entry  to  a  com  farm.  But  the  lease  contained 
the  following  clause,  "  Providing  and  declaring,  that  in 
"  case  the  landlord  shall  sell  his  estate,  and  that  die  pur- 
**  chaser  shall  incline  to  assume  the  possession  of  the  lands 
**  and  others  hereby  let|  it  shall  be  ip  his  power  so  to.  do 
V  at  the  period  of  seven  years^  ftom  the  commencement 
^*  of  this  lease,  or  at  any  term  of  Whitsunday  thereafter, 
**  daring  the  cuifrency  hereof,  upon  making  due  and  lawful 
**  intimation  of  such  his  intention  to  the  the  tenant  by  a 
^  Notary  Public,  at  least  oue  year  previous  thereto,  and  al- 
**  lowing  to  the  tei^ant  one  full  year's  renter  d^ajfing  the 
*^  expense  qfsofadng  out  the  landa  that  year  in  tiUage  mth  grass 
*^  sieds  and  cheery  and  in  consideration  of  leaving  the  tiohdh  lands 
I  "  in  grasSy  and  removingjrom  the  same  dt  a  term  of  Whitsun'^ 

I  *\day**  Thelandlord  sold  theestate;  and  the  purdbaser  being 

desirous  to  take  the  benefit  of  this  condition,  and  to  assume 
possession  of  the  farm  at  Whitsunday  ISOl,  made  regular 
intimation  to  the  tenant  to  that  effect  on  the  let  April  1800, 
more  than  a  twelvemonth  before  his  intended  entry,  at  the 
same  time  expressing  his  willingness  to  knplement  his  part 
of  the  bargain,  by  idlowing  the  tenant  a  full  year's  rent  for 
defraying  the  expense  of  sowing  the  lands  with  grass-seeds, 
and  in  coniideraticm  of  his  removing  at  Whitsunday,  de^ 
darii^y  if  he  failed  so  to  remove,  that  he  should  be  liable  in 
damages.  A  process  of  removing  was  then  brought  before 
the  Judge«ordinary,  abd  decree  given,  decerning  the  tenant 
*  to  remove  at  Whitsunday  1801.  But  as  the  tenant  was  pfo- 
ceedmg  to  {doii^h  the  ko^dcrfcnr  crop  1801,  which  mui^t  have 
put  it  out  of  his  power  to  leave  the  lands  in  grass,  in  terms 
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IS  not  entitled  to  retain  possession  of  the  barns 
for  the  purpose  of  thrashing  out  the  crop. " 

Defences  in  the  case  qfa  I^iferent  Lease. 

The  situation  of  the  heirs  and  tenants  of  a 
liferent  tacksman  is  analogous  to  that  of  the 
heirs  and  tenants  of  a  liferenter ;  and  the  rule 

of  his  agreement^  the  hmdlord  applied  to  the  Court  of  Ses- 
sion for  an  interdict.  This  was  refused,  with  a  reservation 
to  the  landlord  to  apply  to  the  Judge*ordinary.  ^  Applica- 
tion was  made  accordingly,  and  the  interdict  was  granted^ 
but  no  damages  were  found  due  for  what  had  been  plough- 
ed. BoUi  parties  complained  by  advocation  to  the  Court 
of  Session ;  and  the  Lord  Ordinary  conjcMued  the  advoca- 
tions and  continued  the  interdict,  superseding  consider- 
ation of  the  qujestions  as  to  damages  and  expenses.  But 
the  Court  altered  this  interlocutor,  and  removed  the  in- 
terdict ;  thus  holding,  that  even  under  such  a  clause  in  the 
lease,  the  tenant  was  entitled  to  an  away*going  crop.  This 
judgment,  however,  was  reversed  on  an  appeal ;  and  on  the 
return  of  the  case  to  the  Court  of  Session,  they  adhered 
to  the  Lord  Ordinary's  interlocutor,  and  found  that  the  te- 
.nant  bad  no  right  to  m  away^gmng  crop. 

But  the  general  doctrine  stated  in  the  text,<^  and  in  Lord 
Meadowbwk's  interlocutor, .  in  Scott  v.  Brodie,  ( Stipra,  p. 
99,)  has  been  fully  confirmed  by  the  decision  in  Fuilerton 
V.  Crawford,  &c.  4th  March  1814 ;  Fac.  Coll. ;  where  the 
Court  found  unanimously,  that  at  the  expira^on  of  a  lease 
with  a  Whitsunday  entry,  the  tenant  is  entitled  to  an  away« 
going  crop. 

"  M'Ewen  v.  Paterson,  19th  November  1803,  Fac  Coll. 
Mor.  p.  13891. 
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in  both  cases  is  the  same. "  Where  the  life- 
renter  or  the  liferent  tacksman  has  been  in  the 
natural  possession  of  the  farm,  his  heirs  on  his 

In  the  case  of  a  house  and  garden,  the  rule  with  regard 
to  removing  seems  to  be,  that  a  tenant  who  is  ta  remove 
from  the  house  at  Whitsundajy  must,  by  the  practice  of 
Scotland^  give  the  incoming  tenant  entry  to  the  garden  at 
the  preceding  Candlemas.  In  a  recent  case  it  appears  to 
have  been  settled,  that  Candlemas  is  the  ordinary  term  of 
entry  and  rempval  to  and  from  gardens,  except  in  the  cas^ 
of  areas  or  back-greens,  such  as  those  in  Edinburgh,  which, 
as  part  and  pertinent  of  a  town  house,  follow  the  ternl  of 
entry  to  or  removal  from  the  house ;  Renton  v.  Younger, 
26th  February  1823.     Shaxv  and  Dunlpp^s  Ck^e$. 

^  The  right  of  the  liferenter  ia  thus  explained  (>y  Craig, 
Lib.  ii.  Dieg.  9,  §  13.  ^*  De  usufructuario  qusei^tio  pccurrer^ 
solet,  An  ejus  morte  proprietarius  sive  dominus  denuncia- 
tionem  facere  debet  ?  An  vero  (ut  vulgo  dici  solet)  mors 
terminum  faciat  ?  In  qua  qusestione  hsec  distinctio  est  ob- 
servanda,  ut  si  usufructuarius  per  se  possideat  suis  operas 
et  instrumentis  prsedium  colat,  aret,  et'  serat,  diem  mortis 
ejus  terminum  facere  receptumest ;  poteritque  dominus  sua 
auctorliate  praedium  ingredi,  et  colere,  si  quid  ex  cultura  sit 
residuum ;  ita  tamen  ut  sementem  jam  factam  executoribus 
defuncti  colligere  et  distrahere  pro  arbitrio  permittat :  ulte^ 
rius  serere,  licet  arata  sit  terra,  poterit  impune  prohibere. 
— ^Quod  si  usufructuarius,  aut  quicunque  alter  ille  sit, 
qui  jus  vitale  possessionis  in  prcedio  habuerit,  aliis  id  uti&n- 
dum  et  fruendum  permiserit,  fructuam  quadam  'pensione 
aut  mercede  annua  contentus,  isque  moriatur,  coloni  in  se- 
quentis  Pentecostes  ferias  intacti  reroanebunt :  quod  ad  utf- 
litaiem  colonorum  introductum  est,  ne  novas  sedes  ante 
tempus  solitum  quaerere  cogantur* "  .        . 
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death  are  not  entitled  to  tdke  possession^  and 
the  fiar  or  the  landlord  Qiay  assume  possession 
summarily.  But  where  the  liferenter  or  life- 
rent tacksman  has  possessed  by  means  of  sub- 
tenantS)  in  order  that  these  subtenants  may  not 
be  exposed  to  the  hardship  of  being  ejected  be- 
tween terms,  the  fiar  or  the  landlord  is  not  en- 
titled to  remove  them  until  the  next  term  of 

Whitsunday.  ** 

The  analogy  between  the  cases  of  the  heirs 
of  a  liferenter  and  that  of  the  heirs  of  a  liferent 
tacksman,  has  not  at  all  times  been  recognised. 
,On  the  contrary,  it  was  formeily  held,  that  the 
heir  of  a  liferent  tenant  was  entitled  to  continue 
^  the  possession  until  regularly  removed  by  a 
warning.'    And  although,  by  a'  more  recent 

^  Ersk.  InsL  B.  IL  tit.  vi.  §  49.  This  privilege  is  secur- 
ed to  the  tenants  of  liferenters  by  the  Act  1491|  c.  26. 
*^  Item,  it  is  statute  and  ordained,  that  when  onie  lands  fallis 
**  in  wairdi  or  when  onie  ladie  havand  terce  or  conjunct- 
<'  feftmenti  happenis  to  to  decies*  or  quhat  land  be  redeem- 
/'  ed  or  lowsed  be  reversion,  gift,  selling,  or  wedsetting,  or 
<<  0A7  utherwaies  lands  happenis  to  be  altered.  The  tei^* 
/*  mentei»  labourers,  and  inhdbitantes,  onie  of  the  said  land^, 
<<  sail  remain  unput  foorth  or  removed  quhill  the  next  term 
'*  of  Whitsunday  foUowand,  payand  to  the  lord  that  sail 
*^  enter  to  the  said  landes,  the  mails  and  dewties  aucht  and 
.<*  wont  of  the  said  landes,  quUk  bruiking,  sail  induce  na 
<'  possession  langer  than  the  said  Whitsunday. '' 

»  Laird  Ro wallan  v.  the  Relict  of  Boyd,  1  Sth  February  1 630. 
Durie  and  AuofUnkck,  Mor,  p.  158S5*  This  was  the  case  of 
a  liferent  tacky  and  on  the  death  of  the  liferent  tenant,  his 
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deoiaion,  it  had  been  found  that  the  heirs  of  a 
liferent  tenant  might  be  summarily  removed 
without  a  warning ;  yet,  in  that  case,  the  lifei 
rent  lease  had  been  let  for  an  elusory  rent,  and 
there  was  room  to  argue  that  it  was  substanti- 
ally a  liferent  right/ 

But  the  question  may  now  be  considered 
as  settled  by  two  recent  decisions,  by  which 
the    following    points  have    been  fixed : — 1. 

relict  and  children  maintained  that  the  landlord  was  not  en- 
titled to  remove  them  without  a  warning.  The  landlord 
replied,  that  as  the  heirs  of  liferenters  by  infeftment  might 
be  removed  summarily  on  the  llferenter's  death,  ajbrtiari 
might  a  mere  tacksman.  But  the  Court  found,  that  sum- 
mary removing  in  this  case  was  incompetent,  and  that  the 
relict  must  be  regularly  warned  before  Whitsunday. 

*>  Tennent,  &c.  v.  Tennent,  22d  February  1760.  Sel.  Dec 
p.  221.  Fac.  Coll.  Mor.  p.  15845.  The  liferent  lease  in  this 
case  was  granted  to  a  relation  of  the  proprietor  at  the  rent 
of  one  merk.  On  the  death  of  the  lifarent  tenant  in  the 
month  of  December,  the  landlord  took  possession  de  jfland^ 
without  warning  or  any  process  at  law,  and  proceeded  to 
plough  and  sow  the  lands.  In  an  action  at  the  instance  of 
the  liferent  tenant's  heir  for  the  value  of  the  crop,  and  for 
damages,  the  argument  for  the  heir  was  founded  on  the  Act 
1555,  and  on  the  necessity  of  warning  every  tenant  before 
he  can  be  removed.  It  was  answered,  that  the  object  cf 
warning  is  to  prevent  tacit  relocation ;  but  in  a  liferent  lease 
there  are  no  termini  habUes  for  tacit  relocation  in  the 
person  of  the  heir  of  liferent  tenant.  The  elusory  na- 
ture of  the  rent  was  also  founded  upon  by  the  landlord ; 
and  the  Court  '^  found  that  there  was  no  necessity  for  a 
''  warning  in  this  case." 
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That  on  the  death  of  a  liferent  tenant,   his 

• 

repreaentatives  may  be  removed  summarily  be- 
tween terms.  2-  That  where  they  are  so  re- 
moved, they  are  entitled  to  reap  such  part  of 
the  crop  as  may  have  b§en  sown  by  their  pre- 
decessor, on  payment  of  a  proportional  part  of 
the  rent,  3-  That  they  are  not  entitled  to  any 
part  of  the  grass  crop,  or  to  any  other  of  the 
farm  produce.  And,  4.  With  regard  to  the  la- 
bour bestowed  by  the  liferent  tenant  in  prepar- 
ing the  ground  to  receive  a  crop,  that  it  must 
be  paid  for  by  the  landlord. ' 

'  B^ron  Crordon  V.  Tfie  Repr^sent^tive§f  of  Michie,  13th 
Pec,  1794*.  Fac,  Coll.  Mor.  p.  13851,  In  thi^  case  the 
liferent  tenant  died  in  the  month  of  Jupe.  The  landlord 
allowed  the  heirs  to  reap  the  crop  on  the  ground ;  but  as 
ihey  also  claime4  a  right  to  possess,  until  regularly  removed 
\}y  an  actipn  of  r/emoying;  he  applied  to  the  Sheriff  by  sum- 
pary  pi^titjpn,  praying  that  they  might  be  forthwith  remov- 
ed. The  Shfsriffy  on  the  15th  of  October,  ordained  them  to 
remove  within  fourteen  days.  The  case  was  brought  into  th^ 
Court  of  Session  by  an  advocation  against  the  judgment  of 
the  Sheriff,  and  was  very  fully  argued.  For  the  heirs  it  wa3 
pleaded,  That  a  tenant  is  entitled  to  continue  in  possession 
after  the  term  of  removal  stipulated  ip  ^he  lease,  until  he  be 
regularly  rempved ;  and  it  n^al^e^  no  difference  whether 
possession  be  plaimed  \)y  tbp  tenant  or  by  his  heir :  that 
this  js  the  case  with  an  ordinary  tenant,  but  a  tenant  for 
life  has  higher  powers,  and  his  heir  is  better  entitled  to  fa- 
.vour  fehere  t^he  lease  expire^  between  terms,  when  he  may 
have  no  plac^  to  which  he  can  remove,  and  when  the  effect 
of  the  deceased,  if  they  must  be  disposed  of^  may  be  dii»po^< 
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Where  the  liferent  tenant  has  possessed  by 
subtenants,  it  remains  to  be  considered ,  whe- 


ed  of  to  great  disadvactage.  It  was  admitted,  tbat  the  heir 
of  a  liferenter  might  be  removed;  but- it  was  argued,  that 
there  is  this  difference  between  him  and  the  liferent  tenant, 
that  the  former  possesses  gratuitously,  and  therefore  a  re- 
newal of  the  right  will  not  be  presumed,  whereas  the  latter 
pays  an  adequate  rent-  for  the  subject.  The  tenants,  even 
of  a  liferenter,.  cannot  be  removed  at  his  death  without 
warning ;  as  little  could  the  assignees  or  subtenants  of  a 
liferent  tenant,  and  there  seems  to  be  the  same  reason  why 
his  heir  should  be  protected  in. the  possession.  Besides,  the 
heir  is  liable  for  the  current  year's  rent,  and,  consequently, 
is  entitled  to  the  yearns  possession ;  were  it  otherwise,  it 
would  be  impossible  to  ascertain  the  proportion  of  rent.—* 
The  landlord  answered,  That  when  a  lease  is  descendible  to 
heirs,  the  representative  of  the  tenants  are  entitled  to  possess 
,till  they  are  regularly  warned  to  remove;  the  heir  has  then 
a  lawful  title  of  possession  on.which  tacit  relocation  may  take 
place :  but  in  a  liferent  right,  the  heir,  from  the  nature  of  the 
right,  is  excluded.  It  never  was  supposed,  that  the  heir  of  a 
liferenter  could  make  up  feudal  titles  to  the  subject  liferent- 
ed  by  his  predecessors ;  and  although  service  is  not  necessary 
to  give  right  to  a  lease,  the  heir  of  a  liferent  tenant  is,  for 
the  same  reason  that  would  exclude  him  from  completing  a 
title  to  it,  were  that  necessary,  excluded  from  entering  into 
possession.  The  llferent*infeftment  or  liferent  lease  was  the 
only  circumstance  which  excluded  the  right  of  the  proprietor, 
and  that  being  removed,  he  alone  is  entitled  to. take  up  the 
possession.  Farther,  it  was  argued,  that  as  warning  cannot 
be  made  before  the  death  of  the  tenant,  if  the  warning  were 
required,  it  would,  where  the  lease  was  beneficial,  enable 
the  heir  to  exclude  the  landlord  for  a  year  after  the  death 
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ther  tiKse  subtenants  may  be  removed  in  the 
same  summaxy  manner  with  the  heir,  when  the 


of  the  tenant ;  whereas  in  the  case  of  a  disadTiintageoiis 
lease,  the  hdur  might  r&nore  at  once,  and  the  landlord  coald 
not  compel  him  to  continue  in  possession.  In  this  case, 
there  was  no  dispute  as  to  rent ;  and  where  that  occurs,  it 
was  i^d  it  might  be  eaailj  adjusted.  The  Court,  on  the 
general  ground,  found  unanimously,  that  the  heir  of  the 
liferent  tacksman. could  be  removed  ammaarilj* 

The  decision  in  Baron  Gordim's  case  is  held  to  hare 
settled  this  point.    See  Stewart  v.  The  Bepresentatires  of 
Grimmond,  24th  June  1796.    Fac.  CoU.    Mmt.  p.  13855. 
In  tins  case,  the  liferent  tenant  died  on  the  19th  of  April ; 
and  on  the  25th  of  that  month  the  landlord  presented  a  pe« 
tition  to  the  Sheciffy  praying  that  the  representatives  might 
be  summarily  removed.    The  Sheriff  ordained  them  to  re- 
move accordingly :  and  the  case  came  into  the  Court  of 
Session  by  advocation,  in  which  the  same  line  of  argument 
as  that  taken  in  Baron  Gordon's  case  was  adq>ted^    But 
the  Court,  **  considering  it  as  fixed  by  that  decision,  that 
<*  the  representatives  of  a  liferent  lessee  may  be  remov- 
>  ^  ed  summarily,  unanimously  refused  the  petition  with- 
^  out  answers. ''    By  the  Sheriff's  interlocutor  in  this  case, 
a  rule,  of  which  the  Court  of  Sesnon  approved,  is  established 
for  settlmg  die  claims  of  the  parties  en  each  other  in  sudi 
circumstances.    The  Sheriff  **  finds  it  alleged  by  the  pur- 
**  suers,  and  not  denied  by  die  defenders,  that  Patrick 
i*  Grimmond,  the  liferent  tacksman  of  the  farm  in  quesdon, 
^  died  upon  Tuesday  the  19th  April  last:  finds*  that,  im 
^  so  far  as  the  grounds  were  sown  at  the  death  of  the  life- 
^  renteri  the  defenders  will  be  entitled  to  reap  the  crop 
^  thereof)  on  paying  a  proportion  of  the  whole  rents  tf  eir- 
**  ing  thereto ;  but  finds,  diat  they  have  no  right  nor  title 
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teaant  has  been  in  the  natural  possession  of  Uie 
fann.  It  is  certain,  that  a  person,  possessed  of 
a  right  depending  on  his  own  life  for  its  exis- 
tence, cannot  grant  a  sufoiight  which  can  have 
any  longer  endurance ;  and,  therefore,  upon 
principle,the  tenants  of  a  liferenter  have  no  more 
title  to  remain  than  the  heir  of  the  liferents 
baa.  But  the  statute  above  quoted '  has  given 
to  the  tenant  of  the  Uferenter  a  right  to  remain 
unput  forth,  as  the  Act  expresses  it,  until  the 
term  of  Whitsunday  following  the  death  of  thd 
liferenter.  It  does  not  follow  from  this,  how- 
ever, that  the  tenant  must  be  warned  forty  days 
before  Whitsunday  of  the  year  in  which  he  is 
to  remove,  as  directed  by  the  Act  1555,  which 
statute  is  subsequent  in  date  to  the  Act,  con- 
ferring the  privilege  on  the  subtenants  of  life- 
renters.  The  obvious  intention  of  the  Legis- 
lature in  passing  the  Act  1401,  c.  26,  was  to 


"  to  saw  or  reap  any  other  part  of  the  fonn,  nor  to  use  the 
"  grass  theieon,  whether  gown  or  natural ;  and  decerns  sum- 
*.'  mary  remoTlog  against  them,  with  the  explanation  f»xa* 
"  said  i  and,  with  diis  farther  oipIanatioD,  that,  in  so  &r 
•'  as  the  defunct  has  laboured  ground  not  sown  at  the  time 
"  of  his  death,  or  the  defenders,  since  that  period,  have  la- 
, "  boured  such  ground,  the  pursuers  must  pay  a  bona^fide 
"  price  toT  such  labour ;  and  farther  deoeras  the  defender 
"  to  pay  to  the  pursuers  L.30  Soots  of  danugcs  and  expen- 
"  ses,  in  case  they  fail  to  remove. " 

*  Act  1491,  c.  26.     Supra,  p.  lOi. 
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give  the  tenant  of  a  liferenter  the  privilege  of 
remaining  till  the  next  Whitarunday ;  which, 
without  that  enactment,  he  would  not  have 
possessed.  If  therefore  the  tenant  of  a  life- 
renter  enter  at  Martinmas,  and  the  liferenter 
die  in  the  summer  following,  the  tenant  will 
not  he  entitled  to  plead,  that  he  must  be  warned 
forty  days  before  the  Whitsunday,  following  the 
death  of  the  liferenter,  to  remove  at  the  subse- 
quent Martinmas.  Such  a  plea,  were  it  sus- 
tained, in  place  of  securing  him  in  his  possession, 
and  saving  him  from  the  damage  and  loss  that 
might  attend  his  instant  removal,  would  give 
him  possession  for  a  year  more ;  which  would 
be  an  act  of  injustice  to  the  proprietor. ' 

The  subtenant  of  a  liferent  tacksman,  and  the 
tenant  of  a  liferenter,  appear  to  be  very  much 
in  the  same  situation ;  they  both  hold  posses- 
sion imder  a  lease  terminating  with  the  life  of 
their  author :  and  the  damage  and  inconveni- 
ence arising  from  a  summary  removal  is  fully 

^  This  is  a  point  which  has  not  been  considered  as  alto- 
gether free  from  doubt*  Some  eminent  living  authorities 
hold,  that,  although  the  Act  1491  is  prior  in  date  to  the  Act 
1555,  yet  as  both  Acts  were  intended  for  the  benefit  of  te- 
nants, so  the  usual  warning  of  forty  days  before  Whitsmiday 
ought  to  be  given  in  the  circumstances  stated  in  the  text. 
Besides,  the  Act  1555  applies  to  '^  all  tennentes  "  of  lands, 
&c.,  and  may  therefore  be  said  to  apply  to  the  teiiant  of  a 
liferenter. 
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as  great  in  the  one  case  as  in  the  other.  Upoii 
this  principle,  therefore,  the  privilege  which 
the  one  enjoys  ought  also  to  be  extended  to  the 
other. 

The  conclusion  seems  to  be,  that,  as  our 
practice  would  not,  on  the  one  hand,  expose 
the  subtenant,  possessing  under  a  lifereint  te- 
nant, to  the  hardship  df  reniotiiig  On  the  day 
of  the  liferent-tenant's  death  ;  so,  on  the  other, 
when  it  gives  to  such  subtenant  the  same  in- 
dulgence which  has  been  provided  for  the  te- 
nant of  the  liferenter,  it  will  have  dotie  all  that 
justice  requires. " 


*  -       ......  .. 


"■  It  is  proper  to  observe  here»  that  leflses  granted  for  the 
lifetime  of  t-he  granter  ar^  not  in  the  same  situation  with 
liferent  leases.  A  lease  had  been  granted  to  endure  all  the 
days  of  the  lessor's  life.  The  lessor  died  on  the  30th  March; 
and  on  the  4th  Apfil  following  his  trustees  brought  an  ac- 
tion of  removing  against  th6  tenant ;  but  they  ^ere  not  in- 
feft  as  tlrustees  till  the  5th;  The  tenant's  defence  was 
founded  on  the  want  of  title  in  the  trustees ;  and  the  She- 
riff having  sustained  the  defence,  the  case  ^as  brought  by 
advocation  befdre  the  CoUrt  of  Session.  The  Court  did 
Hot  consider  this  as  a  lease  granted  by  a  liferenter ;  the 
granter,  it  was  observed,  was  in  possession  in  fee-simpie^ 
and  none  of  the  trustees  being  infeft,  they  had  no  title  to 
raise  the  action  of  removing.  lb  all  cases  of  tacks  granted 
**  during  all  the  days  of  the  life  of  the  landlord^ "  it  was  held 
to  be  clearly  understood,  that  the  tenant  was  in  no  different 
situation  from  a  tenant  from  year  to  year,  or  for  a  precise 
number  of  years,  when  tacit  relocation  takes  place,  unless 
he  in  duly  warned  to  remove :  that  the  difference  between 
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1.  Defence  qfihe  Heir  ijfthe  lAJerent  Tenant. 

The  following  defences  seem  to  result  firom 

the  doctrine  just  stated : — 

1.  That  part  of  the  farm  has  heen  sown,  and  he 

cannot  be  removed  from  the  part  sown. 

This  defence  will  be  sustained,  to  the  efkct 

of  allowing  the  heir  to  reap  thie  crop  of 


such  tenants  and  the  representatives  of  a  liferenter  was  very 
important ;  the  former  having  a  title  of  possession,  continue 
to  possess  until  their  right  is  legally  put  an  end  to ;  where^ 
as,  the  representatives  of  a  liferent  tenant  never  have  any 
right  to  enter  into  possession.  They  can  derive  it  only 
t}ut>ugh  the  tenant  whose  right  is  declared  tp  terminate 
with  his  life ;  and  they  may  therefore  be  summarily  ejected  \ 
as  unwarrantable  possessors.  It  was  observed,  that  even 
where  a  liferent  tenant  has  subset  his  farm,  the  subtenant, 
having,  a  title  of  possession,  must  be  regularly  warned. 
Johnston's  Trustees,  petitioners,  2d  July  1803.  Fac  Coll. 
Mor.  p.  15207.  A  similar  decision  had  been  pronounced, 
Udny  V.  BrowUf  Ist  December  1802,  noA  reported^  but  re- 
ferred to  in  the  report  of  the  case  of  Johnston's  Trustees. 
.  A  tack  granted  by  an  heir  of  entail,  in  violation  of  the 
prohibitions  of  the  entail,  does  not  expire  by  the  death  of 
the  granter,  but  must  be  reduced  before  the  tenant  can  be 
removed ;  Vans  Agnew  v.  Gillespie,  23d  June  1813.  Fac 
Coll.  In  this  case,  it  was  argued,  that,  as  a  liferent  lease 
expired  ipsojacto  by  the  death  of  the  tenant,  so  a  tack,  by 
A  person  who  was  only  entitled  to  grant  it  during  his  own 
life,  must  be  held  to  expire  in  the  same  manner  by  the  death 
of  the  granter ;  and  the  succeeding  heir  may  enter  (k  piano. 
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that  part  of  the  farm  \i^hich  has  been  sown ; 
but  he  will  be  burdened  with  a  proportion- 
al part  of  the  rent,  to  be  estimated  of 
course  accprding  to  the  rate  of  rent  paid 
by  the  liferent  tenant,  not  according  to 
the  present  value  of  the  land* 
2«  That  the  farm  has  been  laboured  and  pre- 
pared for  sowing. 
This  defence  will  be  repelled.  But  th^  heir 
Teill  be  entitled  to  the  expense  bestowed 
in  preparing  the  ground  for  the  crop  j  the 
advantage  of  which  is  enjoyed  by  the  pro- 
prietor. 

2.  Defences  of  the  Sub-Tenant  of  the  Liferent 

Tenant. 

1.  That  he  cannot  be  removed  without  a  wam« 
ing,  in  terms  W  the  Act  1555»  or  an  ac- 
tion under  the  Act  of  Sederunt,  called  in 

But  the  Court  held,  that  a  lease  graated  by  an  heir  of  en- 
tail in  possession,  in  contravention  of  the  entail,  does  not  ex- 
pire ipso  facto  on  his  death,  but  must  be  reduced.  The  late 
Lord  Meadowbank,  who  was  Lord  Ordinary  in  the  case,  is.- 
8ued  the  following' note  :«-^^  An  heir  of  entail  in  possession 
^'  is  an  unlimited  fiar  in  every  respect}  unless  the  Ju^  creditiy 
**  which  enforces  the  fetters^  is  brought  into  action ;  and 
*^  that^must  be  by  forms  of  law.  HencCi  no  act  in  the  face 
**  of  the  fetters  is  ipso  jure  null  and  voidt  All  such  acts  are 
'<  only  reducible  when  challenged. '' 

VOL.  II.  H 
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Court  forty  days  before  the  Whitsunday 
preceding  the  term  at  which  he  is  to  be 
removed. 
This  defence,  it  is  thought^  for  the  reasons 

<  already  stated^  would  not  be  sustained,  and 
on  this  account  also,  that  these  regulations 
bad  in  view  those  removings  only  where 
the  term  of  removal  was  fixed,  and  might 
be  previously  known,  and  are  in  no  shape 
adapted  to  such  removings  as  this  which 
seems  ta  be  better  provided  for  by  the  Act 
1491,  c.  2a^ 

2.  That  th^  subtenant  has  not  been  warned, 
forty  days  before  Whitsunday  to  remove. 
This  defence  resolves  into,  the  question,  whe- 
ther the  subtenant  may  be  removed  de 
planOy '  on  the  death  of  the  liferent-tenant ; 
for  unless  he  can  be  so  remiQyed,  a  warn- 
ing ox  acticm^  called  forty  days  before  the 
ensuing  Whitsunday,  seem^  necessary.'' 
That  he  cannot  be  removed  de  plano^  is 


■f^ 


*  The  object  of  the  Act  1491,  c.  S6,  was  to  secure  those 
possessing  under  a  lease  from  being  deprived  of  possession.; 
and  if  it  be  supposed  that  the  liferent  tenant  dies  on  the 
day  preceding  Whitsmidaj,  to  remoTO  the  subtenant  the 
next  day  would  produce  i^l  that  hardship  wbic^  it  was  the 
object  of  the  statute  to  prevent.  This  is  to  be  prevented 
in  no  other  way,  than  by  requiring  the  forty  days  wawng. 

y  Perhaps  the  most  regular  method,  in  this  case,  would 
be  by  a  warnmg ;  which  was  the  practice  al  tke  time  of  the 
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supported  by  the  analogy  of  the  case  of 
the  tenants  of  liferenters,  since  the  reason 
of  the  rule  applies  equally  here.  The  sub- 
tenants hold  under  a  title,  which  forms 
the  distinction  between  them  and  the  heir ; 
the  heir  has  no  right  to  enter,  and,  on 
that  account,  possession  is  denied  to  him. 
The  tenant  has  a  title  of  possession ;  and 
the  law  pays  so  much  regard  to  a  title, 
that  it  requires  a  warning  in  order  to 
dispossess  the  tenant ;  but  that  warning  is 
a  warning  adapted  to  the  situation  of  the 
tenant,  and  to  the  nature  of  the  right,  and 
supported  by  statute.  On  this  reasoning^^ 
the  want  of  a  warning  forty  days  before 
the  Whitsunday,  after  the  death  of  the 
liferent-tenant,  might  be  fatal  to .  a  re- 
moving. 

Remffomg  on  tiie  Promse  qfthe  Tenant. 

The  tenant,  to  save  trouble,  may  agree  to 
remove  ;  and,  in  that  case,  he  ought  to  give  a 
letter  or  other  written  obligation  to  the  land- 
lord, binding  himself  to  remove ;  and  to  dis- 
pense with  any  warning  or  process  of  remov-p 

enactment  1491,  as  this  removing  does  not  fall  under  dtber 
the  Statute  1555,  or  the  Act  of  Sederunt. 

hS 
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ing,  Even  a  promise  to  remove,  when  proved 
by  the  oath  -of  the  tenant,  will  be  a  sufficient 
ground  of  removing,  without  either  warning  or 
the  calling  of  an  actipn  in  Courts  * 

But  where  proof  of  this  kind  is  not  brought,  a 
verbal  promise,  even  whien  attended  with  prepa- 
rations for  removing  on  the  part  of  the  teiiant, 
will  not  be  sujBScient.  For  the  tenant's  private 
knowledge  that  the  lands  have  been  let  to  an- 
other, his  communing  with  the  landlord  for  a 
new  lease,  and  a  public  advertisement  of  the 
farm,  will  not  be  held  as  equivalent  to  regular 


*  Edmonston  v.  Brysons,  ^8th  July  1744.  Kilk.  p.  44>3. 
Clk.  Home,  No.  2?4.  Mor.  p.  12415,  and  Elchies,  voce 
Tack,  No.  IQ.  Notes,  p«  444.  In  this  case,  the  tenant's 
verbal  promise  to  remove  without  warnii^,  was  allowed  to 
be  proved  by  reference  to  his  oath,  al^ough  the  pursuer 
was  an  apparent  heir  unentered.  The  converse  had  been 
found  in  Carlyle  v.  Lawson,  24th  January  1734.  Elchies 
voce  Tack,  No.  i.  Notes,  p.  442,  wher6  a  tenant  bad  re* 
moved  without  a  renunciation,  and  it  was  found  relevant  to 
prove,  by  the  landlord's  oath,  that  he  (the  landlord)  had 
dispensed  with  a  renunciation.  See  this  case  also  taken 
notice  of  in  Kilkerran,  p.  443,  and  Mor.  p.  12415. 

Those  were  cases  where  the  obligation  to  remove,  and 
the  dispensation  with  a  renunciation,  bore  reference  to  leases 
the  stipulated  endurance  of  which  had  expired.  As  to  the 
renunciation  of  a  current  written  lease,  and  the  competency 
of  proving  an  agreement  to  renounce  such  a  lease  by  oath 
of  party, — See  Vol.  I.  p.  524;  in  noie^ 
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warning^. '  Matters,  however,  must  remain  eh- 
tire  ;  for  if  any  thing  has  followed  on  the  te- 
nant's promise,  such,  for  example,  as  ceding 
part  of  the  possession  to  the  landlord,  or  re- 
ceiving payment  of  a  certain  sura,  as  a  con- 
sideration for  removing  without  warning,  or 
receiving  another  farm  on  that  condition,  or 
being  allowed  tp  depart  from  a  prescribed 
course  of  cropping; — in  all  such  c^es,  it  is 
understood  that  the  rei  interventm  bars  repen- 
tance, and  binds  the  tenant  to  remove  accord- 

ing  to  his  promise.  ^ 

"  '        ■  ■■'" ■  '  ,  ..1.  ^  ■  ■    I      I  ■  ■      I    I         ly 

*  Gordon  v.  Bryden,  13th  January  180S.  Fac  ColJ. 
Mor.  p.  15854.  In  this  case,  the  landlord  had  va|iou9  com- 
munings with  the  tenant  during  the  last  year  of  the  lease^ 
about  a  renewal  of  the  leaae ;  but  they  could  not  agrees  an4 
the  farm  was  advertised  in  the  newspapers.  The  lan.dlprd 
afterward?  let  it  to  9  new  ten9nt,  and  intimated  the  transac- 
tion to  the  former  tenant  by  letter,  but  received  no. answer. 
The  old  tenant  afterwards  walj^ed  over  the  farm  with  thp 
new  onei  as  the  future  tenant.  He  also  sold  part  of  his 
stock,  and  dismictted  a  number  of  his  servimts»  as  if  in  con- 
templation of  his  removaL  The  landlord  pleaded,  that 
these  circumstances  clearly  indicated  an  intention  on  th^ 
part  of  the  tenant  to.  dispense  with  wamit^.  Rut  tha  Pourt 
thought  all  this  insufficient  to  supply  the  place  of  regular 
warning.  A  sunilar  decision  is  understood  to  have  beep 
pronounciBd  in  the  case  d!  the  Town  of  Fetth  v* .  An&ewi 
21st  I>ecember  17979  nai  reported. 

^  The  doctrine  h(ere  stated,  is  understood  to  have  been 
,  recogmsed  in  the  following  cases.  Majoribanks  v.  Spottis- 
.  woQ^i  1 1  th  Ju)y  1 795.    l^ord  Dundas  Vf  — ^t-*  ^  ^  ^b  J^Iy 
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Decree  qfRemaoif^. 

After  decree  of  removing  has  been  pro- 
nounced, the  tenant  must  not  only  remove, 


1796.    Jameson  v.  Thomson,  15th  June  1802.     None  ^ 
taiAtcA  are  reporUd. 

As  to  the  method  of  enforcing  obligations  contained  in 
the  lease,  whereby  the  tenant  binds  himself  to  remove  with- 
out warning ;  vUe  supra,  p.  67« 

« 

It  seems  proper  here  shortly  to  take  notice  of  those  cases 
in  which,  from  the  nature  of  the  subjects  let,  the  statutory 
warning  is  not  necessary. 

1.  Urban  Tenementt,  Houses^  8^c.  Neither  the  solemni- 
ties of  the  statute  1555,  nor  of  the  Act  of  Sederunt,  are  ne- 
cessary in  removings  from  urban  tenements,  soap  works, 
manuftctories,  or  other  tenements  having  no  relation  to  a 
country  farm  ;  Riddle  t^.  Zinzan,  iSlst  Nov.  1671.  Mor.  p. 
1S828 ;  Ersk.  B.  II.  tit.  vi.  §  4*7.  Banktm,  B.  II.  tit.  ix. 
f  5S.  As  to  such  subjects,  it  is  sufficient  that  a  waniing  to 
the  tenant  to  remove  be  given  forty  days  before  the  stipulat- 
ed expiration  of  the  lease,  whether  that  term  be  Whitsunday 
or  Martinmas,  or  any  other  term.  Even  a  verbal  notice, 
given  by  the  one  party  to  the  other,  will  be  sufficient,  if  it  be 
given  forty  days  before  the  term  of  removal,  whatever  that 
term  may  be ;  Tait  v.  Sligo,  dSd  July  1766.  Fac  CoU*  Mor. 
p.  13864*.  In  this  case^  the  tenant  admitted,  diat  the  land- 
lord had  informed  him  in  the  month  of  December  that  the 
tenement  was  let  to  another ;  but  he  insisted,  that  ahhough. 
In  urban  tenements,  the  solemnities  of  the  Act  1555  are  not 
necessary,  yet  that  certain  established  forms  are  required^ 
such  as  chalking  the  door  by  a  burgh  officer,  forty  days  be* 
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but  he  must  leave  the  possession  void.  The 
decree  must  be  obeyed  to  the  full  effect,  and 

fore  the  term.  The  Court,  however,  seem  to  have  consider* 
ed»  that  these  ceremonies  are  regulated  very  much  by  local 
custom ;  abd  that  it  is  enough  if  the  material  object  is  an* 
awered,  viz.  that  of  giving  the  tenant  timteous  notice,  so  that 
he  may  provide  himself  with  another  house. 

In  JdUiev.  Stevenson,  10th  July  1781  ;  Fac.  ColL;  Mor. 
p.  1S865,  it  was  held  to  be  a  suficient  warning  to  the  te« 
fciant  of  a  house  in  ^e  suburbs  of  Edinburgh,  that  a  town 
officer  gave  the  usual  intimation,  by  chalking  the  door  forty- 
one  days  before  the  term,  although  the  house  was  situated 
bcfjTond  the  jurisdiction  of  the  Magistrates.  This  chalking 
is  performed  upon  the  principal  door  of  the  house  by  a 
4own«offieer  acting  ex  officio^  akid  at  the  desire  of  the  pro- 
prietor, wilSiottt  any  es^ress  authority  from  the  Magistrates! 
although  such  authority  seems  by  the  more  ancient  practice 
to  have  been  interposed ;  Craig^  Lib.  IL  Di&g.  9.  §  10. 
The  offibet's  certificate  or  exeotaion  of  chalking,  as  it  is 
termed,  subscribed  by  himself  and  two  witnesses,  b  the  war- 
rant for  a  summary  proceeding  called  an  action  of  remot* 
ii^,  which  is  raised  before  the  Burgh  Court,  and  in  which 
action,  decree  of  removing  is  immediately  pronounced,  de* 
coming  the  tenant  to  remove  at  the  term ;  and  on  the  ex« 
jpkation  of  a  chaise  of  ax  days  proceeding  on  the  decree, 
he  may  be  ejected.  See  Ro»s  on  Remeving  ^Tenants — Lee- 
iures  Vol.  IL  f.  56S,  2d  EdU.^  ftbo  JSrsk.  B.  IL  tU.  6.  f  47  { 
and  Bartoun  o.  Duncan,  2|4th  June  1709.    Mor.  p.  1S832. 

It  is  the  custom  in  Edinburgh  for  the  tenant,  who  means 
to  remove  at  Whitsunday,  to  intimate  his  intention  to  the 
landlord  at  the  Candlemas  preceding;  yet  where  that  inti- 
mation was  not  %vf&k  until  the  24ith  February^  the  Court 
held  it  to  be  in  sufficient  time ;  Jack  v.  the  Earl  of  Kelly^ 
^Hh  June  1795.  Fac.  CoU.  Mor.  p.  13866.  From  this 
decision^  it  seems  to  follow,  that  the  intimation,  whetlier 
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no  apparent  removing  by  the  form  of  instru- 
ment,  bearing,  that  the  tenant  has  removed  him< 


fVom  the  landlord  or  from  the  tenant,  will  be  effectual,  if 
made  forty  days  before  the  term  of  remoraL  And  although 
the  formality  of  chalking  the  door  be  resorted  to  within 
burgh,  it  is  not  to  be  understood  as  an  indispensable  solem- 
nity.  All  that  is  necessary  is,  that  the  requinte  notice  be 
deliberately  given  either  verbally  or  in  writing,  and  where 
that  is  done  the  Town^officers'  intervention  is  unnecessary. 

The  tenant  of  a  house  in  the  country;  to  which  no  land 
is  attached,  tpay  also  be  removed  without  the  ^solemnities 
of  the  Act  1555 ;  Lundin  v.  Hamilton,  I9tb  December 
1758.  Fac.  Coll.  Mor.  p.  ISS^S.  But  houses  let  with 
several  £icres  of  land  attached  to  them,  are  considered  as 
ordinary  rural  tenements  and  in  these  cases  there  must  be 
regular  warning,  forty  days  before  the  term  of  Whitsunday, 
whatever  be  the  term  of  removal ;  M*Naughton  v.  Wilson, 
14«th  February  1765.    Fac.  Coll.  Mor.  p.  13857. 

In  the  case  of  the  Duke  of  Queensberry  v.  Telfer,  II th 
March  1756;  Fac.  Coll.;  Mor.  p.  1384f3,  it  was  found, 
that  miners,  and  labourers  about  lead  mines,  might  be  re- 
moved on  a  warning  of  fifteen  days  from  houses  which  they 
possessed  rent  free  under  the  tacksman  of  the  mines.  Here 
the  principal  tacksman  had  been  removed  on  the  expiration 
of  his  lease ;  and  these  miners  seem  to  have  been  considered 
neither  as  cottars  nor  subtenants,  but  merely  as  servants, 
possessing  without  rent,  and  removable  at  will.  The  fif- 
teen days  were  allowed,  on  account  of  the  hardships  to 
vfhich  they  might  be  cfxposed  if  ejected  without  any  pre- 
monition. 

II.  Coal  Works.'^The  Aet  1555,  does  not  appV  ^^  ^^ 
works,  the  tenants  of  which  may  be  removed  on  a  warning, 
forty  days  before  the  term  of  removal,  whatever  term  that 
may  be ;  Wauchope  v.  Hope,  15th  December  1767.    Fac. 
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self  and  his  family,  will  be  admitted.  This  was 
decided  in  a  case,  where  there  had  been  some 
collusive  proceedings  between  the  tenant  and  a 

Coll.  Mot.  p.  13847.  In  this  case,  the  tack  of  a  coal  work 
expired  at  Martinmas,  and  no  formal  warning  was  given 
until  October.  The  Court  we»e  of  opinion,  "  that  the 
"  statute  did  not  apply  to  removin^s  from  coal  works,  and 
'*  that  no  more  was  necessary  than  to  give  timely  notice, 
**  which  had  been  done  in  this  case. " 

III.  Grass  parks. — Where  grass  inclosures  are  let  from 
year  to  year,  the  tenant  may  be  removed  without  the  ne- 
cessity of  formal  warning ;  Macharg,  petitioner,  9th  March 
1805.  Fac.  Coll.  Mor.  Appendix,  voce  Removing,  No.  4. 
In  this  case,  the  parks  were  specially  let  from  Martinmas 
1803  to  Martinmas  1804.  At  the  last  of  those  terms  they 
were  let  to  another  tenant ;  but  the  former  tenant  refused 
to  cede  possession,  on  the  ground  that  he  had  received  no 
legal  warning.  A  summary  application  was  presented  to 
the  Sheriff,  for  authority  to  remove  him,  but  this  was  re- 
fused. On  an  advocation,  however,  the  Lord  Ordinary  re- 
mitted to  the  Sheriff,  with  instructions  to  remove  the  te- 
nant ;  and  a  petition  to  the  Court,  against  this  interlocutor, 
was  refused  without  answers. 

From  the  terms  of  one  decision,  it  might  be  inferred,  that 
the  tenant  of  an  arable  farm,  let  for  one  year,  may  be  re- 
moved without  formal  warning:  but,  in  that  case,  there 
were  specialties  in  favour  of  the  landlord,  and  against  the 
bonajidet  of  the  tenant,  which  must  prevent  its  being  re- 
garded as  a  decision  upon  the  general  point.  See  the  case. 
The  Duke  of  Argyle  v.  Russel,  7th  December  1799.  Fac. 
Coll.    Mor.-  Appendix,  voce  Removing^  No.  2. 

It  may,  perhaps,  be  assumed  as  a  safe  rule,  that  warning 
is  necessary  in  a  rural  tenement,  wherever  the  terms  of 
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person  i^bo  immediately  seized  on  the  vacant 
possession/  The  tenant  removing  must  cede 
the  possession  to  the  landlord,  to  whom  he  was 

entry  and  removal  admit  of  it,  which  they  certainly  do  in 
%  the  case  of  an  arable  farm  let  for  one  year. 

Bankton  B.  II.  tit.  ix.  §  53,  inclvidesjisheries  among  th^ 
subjects  as  to  which  the  warning  of  the  Act  1555,  c.  39) 
is  not  required.  But  **Jlshings'*  are  expressly  mentioned  in 
the  statute ;  and  in  the  case  of  Gordon  v.  Burnet,  25th  Feb<r 
ruary  1783,  Mor.  p.  13859;  {supra,  p.  64)  a  warning 
forty  days  before  Whitsunday  in  terms  of  the  statute,  was 
held  to  be  necessary  where  the  term  of  removal  from  the 
fishing  was  Andersmas  (30th  November.)  In  that  case  it 
was  unsuccessfully  pleaded  for  the  landlord,  that  the  statut? 
was  applicable  exclusively  to  rural  tenements,  to  which  in 
practice  it  had  been  limited ;  and  that  *^  fishings  "  had  been 
mentioned  in  the  Act  per  incurianu 

''  Greenlaw  r.  Adamson,  30th  January  1624.  Durie. 
Mor.  p.  13888.  The  Court  found,  that  a  decree  of  re- 
moving was  not  fulfilled  *^  by  any  instrument  of  obedience^ 
"  bearing,  that  the  party  against  whom  the  sentence  of  re- 
*^  moving  was  obtained  had  removed  himself  and  his  family 
**  from  the  lands  decerned,  except  that  he  had  also  really 
*^  delivered  to  the  obtainer  of  the  sentence  vacuam  pos* 
*'  sessionem  ;  for  the  party  decerned,  his  own  removing  and 
^'  colluding  with  another,  who  entered  to  the  land  at  the 
*'  instant  time  of  his  removing,  was  not  effectual  obedience^ 
^'  but  elusory ;  neither  was  it  necessary  that  the  obtainer 
"  of  the  sentence  should  be  put  to  seek  action  of  intru- 
*'  sion,  or  succeeding  in  the  vice  against  him  who  entered 
^'  to  the  land  at  the  removing  of  the  other,  seeing  the 
^'  Lords  found  that  the  party  decerned  ought  to  deliver  the 
<<  possession  of  the  said  houses  void  of  any  occupier  and 
^'  possessor  thereof.  '* 
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accustomed  to  pay  his  rent,  and  to  no  other.  * 
Neither  is  it  enough  that  the  tenant  remove 
himself ;  he  must  also  remove  his  subtenants, 
otherwise  he  will  be  liable  in  violent  profits*  • 
Even  where  the  tenant  has  removed  himself  and 
subtenants,  it  will  not  be  held  as  a  sufficient 
compliance  with  the  decree,  if  the  removing  has 
been  made  clandestinely  without  intimation  to 
the  landlord  J  for  in  this  way  another  may  take 
possession  in  his  stead,  and  defeat  the  object 
of  the  removing.  But  a  distinction  will  be  made 
between  the  case,  where  the  intruder  takes 
possession  immediately  on  the  removal  of  the 
outgoing  tenant,  and  that  where  the  possession 
has  been  so  long  void,  as  that  the  landlord 
might  easily  have  known  that  it  was  so. ' 

*  Lord  Yester  v.  Murray,  15th  December  1630.  Auchin* 
lech    Mor.  p.  138S9. 

•  Earl  of  Argyle  v.  M'Naughton,  16th  July  1674f.  Stair, 
Mor.  p.  13889. 

'  Budget).  Sir  James  Sinclair,  2lBt  July  1713.  Forbes  i 
Mor.  p.  13890.  **  The  Lords  found  it  not  relevant  to  as- 
*^  soilzie  the  defender,  t]iat  he  had  removed  himself  and  his 
^*  subtenants  from  these  lands,  unless  he  had  left  the  posses- 
"  sion  rid  and  void,  or  offered  the  same  to  the  pursuer  when 
^*  void.  For,  otherwise,  they  thought  him  liable  tanquam 
**  possessory  when  another  entered  in  his  vice,  and  disapT 

« 

*^  pointed  the  effect  of  the  warning.    But  the  Lords,  in  their 

**  reasoning,  made  a  distinction  betwixt  possession,  occupied 
by  an  intruder  suddenly  after  the  party  removed,  and  in- 
trusion after  the  possession  had  been  long  void,  or  so  long 

<^  as  the  heritor  might  have  easily  known  that  it  was  so.'^ 

See  also  Ersk.  B.  IL  tit.  vi.  §  54. 
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These,  howeva:,  are  questions  which,  ia  the 
presait  state  of  the  law,  are  not  very  likely  to 
arise.  Were  such  a  case  to  occur,  in  addition 
to  his  claim  against  the  outgoing  tenant,  who 
bad  been  guilty  of  the  collusion,  or  had  ne- 
glected the  proper  intimation,  the  landlord 
would  have  an  action  against  the  intruder  as  a 
vicious  possessor,  f 

SECT.  V. 

ACTIONS  AT  THE  INSTANCE  OF  THE  TENANT. 

The  actions  at  the  instance  of  the  tenant, 
must  be  either  for  the  purpose  of  attaining 


'  See  form  of  a  Summons  of  Succeeding  in  the  Vice,  Ap- 
pendix. See  also  in  the  Appendix  the  form  of  ejection  on 
adecreeofremovmg. 

There  hafe  been  seToral  recent  decisions  regarding  the 
efiPect  of  decrees  of  removing  and  the  consequences  of  delay- 
ing to  implement  them.  In  the  first  case  it  was  found,  that 
if  the  tenant  die  after  decree  of  removing  has  been  obtain- 
ed, but  before  the  decree  has  been  extracted,  the  landlord 
may  extract  th^  decree  and  charge  the  tenant's  heirs  to  re- 
move. Depree  of  removing  in  absence  had  been  pronoun- 
ced on  the  4th  April;  the  tenant  died  on  the  15th,  after 
which  the  landlord  extracted  the  decree,  and  charged  the 
widow  and  children  of  the  tenant  to  remoye.  It  was  argued 
for  the  heirs,  that  a'  transference  was  necessary.  But  the 
Court  held,  that  where  a  party  died  softer  decree  was  pro- 
nounced, an  action  for  the  purpose  of  extract  was  unn^ces*- 
s^ry,  and  had  n^ver  (leep  heard  pf*    Bfisides,  it  w^  said, 
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possession,  or  for  implement  of  some  of  the 

conditions  of  the  lease<    Where  the  granter  of 

- 

that  the  defenders  here  never  had  any  title  of  possession  at 

« 

ally  and  there  was  no  room  for  tacit  relocation  as  to  them  ; 
Earl  of  Kintore  r.  Watt  and  Fowler,  9th  December  1809. 
Fac.  Col).  Taken  as  a  general  proposition,  the  doctrine  of 
this  decision  seems  very  questionable ;  smce  it  recognises 
the  competency  of  charging  a  party  on  a  decree  not  ob- 
tained or  transferred  against  him. 

In  another  case  it  was  found,  that  a  decree  of  removing 
being  once  final,  although  not  immediately  enforced,  the 
tenant  has  no  lease  on  which  he  can  maintain  himself  In 
possession.  In  this  case  there  was  no  written  lease,  but 
there  was  a  jotting  in  the  landlord's  cash-book,  from  which 
it  appeared  that  the  lease  was  to  endure  for  fifteen  years 
from  1802.  In  the  ninth  year  of  this  lease,  the  landlord 
brought  an  action  of  removing  against  the  tenant,  founded 
on  the  Act  of  Sederunt  1756,  on  the  ground  that  he  was 
in  arrear  of  rent.  In  that  action,  decree  of  removing  was 
pronounced  and  extracted,  but  afterwards  the  landlord  re- 
ceived payment  of  the  arrears,  and  the  tenant  continued  to 
possess  the  farm  for  another  year,  when  a  new  action  of  re- 
moving was  brought  against  him.  The  landlord  contend- 
ed, that  even  had  the  jotting  in  1802  been  a  regular  lease^ 
yet  it  was  put  an  end  to  by  the  final  and  extracted  decree 
of  removing,  and  the  subsequent  possession  was  merely  at 
will,  and  not  binding  beyond  one  year.  The  Court  were 
unanimous  in  thinking,  that  the  final  decree  of  removing  had 
put  an  end  to  the  former  lease,  and  that  the  tenant  had  now 
no  title  of  possession ;  Grierson,  petitioner,  l7th  November 
1812.  Fac.  Coll.  But  see  the  printed  petition  in  this  case 
in  the  Faculty  Collection  of  Session  Papers,  from  which  it 
rather  appears  that  the  decision  is  incorrectly  reported. 

In  Watt  V.  Bell  and  Balfour,  10th  July  1822,  5/mtcV 
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the  lease  continues  proprietor,  the  object  of 
the  action  may  be  to  attain  possession ;  where, 

Casesp  decree  of  removing  and  warrant  of  ejection  bad  been 
obtained ;  but  the  warrant  was  not  executed,  and  the  tenant 
did  not  removey  but  continued  to  possess  for  a  year  longer. 
The  landlord  then  raised  an  action  against  him  for  double 
rent  as  violent  profits ;  and  the  Inferior  Court  decerned 
against  the  tenant  in  terms  of  the  libel,  **  In  respect  that 
**  the  defender  has  kept  possession  of  the  premises  (a  gra* 
^'  nary)  in  face  of  a  decree  of  removing  and  of  letters  of  e« 
^' jection;  and  therefore  is  liable  in  the  violent  profits; 
*'  and  that  double  the  rent  is  not  too  high  a  sum  under  the 
"  circumstances  of  the  case. "  In  a  suspension,  the  Lord 
Ordinary  suspended  the  letters,  in  respect  it  was  not  averred 
that  a  demand  for  possession  of  the  granary  was  made  by  the 
landlord,  after  the  date  of  the  warrant  of  ejection,  and  be- 
fore raising  the  action  for  violent  profits.  But  the  Court 
altered  the  Lord  Ordinary's  interlocutor,  and  found  the  let- 
ters orderly  proceeded,  thereby  affirming  the  judgment  of 
the  Inferior  Court* 

Where  the  precept  of  warning  and  relative  decree  of  re- 
moving are  ex  Jade  regular  and  unexceptionable,  it  is  not 
competent  to  suspend  a  charge  on  such  a  decree,  on  allega- 
tions that  there  were  irregularities  in  the  proceedings  which 
were  not  formerly  objected  to,  and  which  are  offered  to  be 
proved  by  parole  testimony;  Dun  v.  Craig,  1 1th  March  lS2iff 
ShatoandDunlop^s  Cases,  In  that  case,  objections  were  stated 
in  a  bill  of  suspension  to  the  manner  in  which  the  precept  of 
warning  had  been  subscribed ;  and  also  to  the  execution  of 
the  precept,  as  containing  an  erroneous  statement  in  point 
of  fact.  The  Lord  Ordinary  (Eldin)  refused  the  bill  of 
suspension,  **  in  respect  that  the  precept  of  warning  is  es 
**Jacie  regular  and  unexceptionable,  and  that  a  decree  of 
"  removing  followed  upon  it,  which  is  also  ex  facie  regular 
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ea  the  other  hand,  the  lease  is  rendered  inef- 
fectual, from  defect  of  power  in  the  granter, 

^  and  unexc^ionable,  and  that  a  charge  followed  on  said 
'.'  decree,  aiid  that  no  objection  was  stated  to  these  pro* 
*^  ceedipgs  till  after  the  charge  was  given ;  and  that  the  oh* 
**  jections  now  stated  by  the  complainery  and  offered  to  be 
**  proved  by  parole  evidence  against  the  precept  of  warning, 
"  are  incompetent  in  a  suspension  of  the  decree  of  removing, 
"  and  charge  thereon. "  And  to  this  interlocutor  the  Court 
adhered. 

In  connexion  with  the  subject  of  vitious  or  malajide  pos- 
session, on  the  part  of  a  tenant,  and  tjie  period  at  which 
bona  fides  ends,  reference  may  here  be  made  to  the  case 
of  the  Duke  of  Buccleugh  and  Queensberry  v.  Hislop,  13th 
November  1822,  Shm  and  Dunhp's  Cases,  in  which  thq 
question  was,  as  to  the  time  at  which  the  bona  fides  of  a  te- 
nant possessing  in  virtue  of  a  lease  under  reduction,  ceased* 
In  that  case,  an  action  of  reduction  of  a  lease,  granted  by 
the  late  Duke  of  Queensberry,  was  raised  against  a  tenant 
by  the  succeeding  heir  of  eiu^ul.  The  action  also  conclud* 
ed  for  violent  profits.  The  ground  of  reduction  was,  that 
the  lease  was  granted  infrauiem  of  the  entailC  The  Court 
of  Session  held  that  the  lease  was  not  tdtra  vires  of  the  heir 
erf*  entail  in  possession  ;  but  the  House  of  Lords,  on  the  12th 
July  1819,  pronounced  a  judgment  remitting  the  case  to 
the  Court  of  Session,  and  reversing  the  judgment  which 
sustained  the  lease.  The  Court  of  Session  under  this  re- 
mit, pronounced  a  judgment  on  the  29th  February  1820, 
setting  aside  the  lease,  wluch  judgment  was  affirmed  in  the 
House  of  Lords,  on  the  2d  July  1821 ;  and  the  questioili 
was,  at  which  of  those  several  dates,  the  tenant  became  a 
mala  fide  possessor,  or  whether  he  was  not  a  mala  fide  possesr 
sor  from  the  very  commencement  of  th^  lease,  or  at  any  rate 
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the  lessee  will  seek  redress  in  an  action  of  da- 
mages  against  the  granter  or  his  representa- 
tives. Actions  of  this  description  are  not  very 
likely  to  occur ;  and  when  they  do  occur,  so 
much  must  necessarily  depend  on  the  circum- 
stances of  the  particular  case,  that  it  is  needless 
to  say  any  thing  here  of  the  forms  of  such  ac- 
tions, 

-       -  -  ' 

(torn  the  date  of  the  original  action  of  reduction,  as  having  been 
participant  in  a  fraud  against  the  entail  ?  The  Court  held 
that  the  tenant  was  in  bonajidey  to  consider  his  lease  valid 
until  the  judgment  of  the  House  of  Lords  on  the  1 2th  July 
1819;  "  but  that,  after  that  period,  he  having  been  cer- 
''  tiorated  by  that  judgment,  that  his  lease  could  not  be 
'<  sustained  as  it  thus  stood,  although  it  was  not  finally  re* 
^^  duced  till  a  later  period,  he  was  a  mala  fide  possessor  in 
'*  virtue  of  said  lease ;  and  therefore  is  liable  in  such  rent 
**  as  the  farm  could  reasonably  enable  the  tenant  to  pay, 
^'  from  and  after  Martinmas  in  said  year  1819;  and  quoad 
**  ultra  assoilzies  the  defender  (the  tenant)  from  the  demand 
'<  of  violent  profits."  The  Judges  were  of  Opinion  that  the 
tenant  was  in  bona  fide  to  accept  his  lease,  and  that  he 
could  have  no  cause  to  doubt  its  validity  until  the  judgment 
of  the  House  of  Lords  in  July  1819;  but  that,  although 
that  judgment  did  not  actually  reduce  the  lease,  yet,  it  laid 
down  principles  which  necessarily  implied  that  it  was  in-* 
valid,  and  therefore  put  him  in  mala  fide  to  continue  his 
possession. 

By  the  new  Judicature  Act,  6  Geo.  IV.  c.  120,  §  41-43, 
Bills  of  Advocation,  complaining  of  final  judgments  of  In* 
ferior  Courts,  are  directed  to  be  passed  de  piano  by  the 
Lord  Ordinary  on  the  Bills,  on  caution  being  found  to  pay 
the  expenses  incurred  in  the  Inferior  Court,  and  it  the  Court 
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It  may  be  proper,  however,  to  observe  here, 
that  there  is  a  very  ordinary  transaction  be- 
tween landlord  and  tenant,  which  merits  the 
attention  of  both  parties.  Where  the  landlord 
is  bound  by  the  lease  to  pay  the  pubUc  bur^ 
dens,  it  almost  invariably  happens  that  these 
are  paid  in  the  first  instance  by  the  tenant,  who 
claims  corresponding  deductions  at  settUng  the 
rent.  The  regular  way  of  managing  this  trans- 
action is,  for  the  tenant  to  deliver  to  the  land* 
lord  the  receipts  for  the  public  burdens  paid 
by  him ;  and  the  discharge  which  the  landlord 
grants  for  the  rent  ought  to  specify  that  so 
much  of  the  sum  was  paid  in  money,  and  so 
much  accounted  for  by  receipts  for  public  bur- 
dens, the  vouchers  of  which  were  delivered  up. 
Should  the  landlord,  in  place  of  this,  receive 
the  voucher  as  money,  and  give  a  discharge 
for  such  a  sum,  without  distinguishing  the 
money  from  the  receipts  for  public  burdens,  it 

of  Session.  But  by  §  44  of  the  same  statute  it  is  enacted^ 
^<  That  when  any  judgment  shall  be  pronounced  by  an  In- 
**  ferior  Court,  ordaining  a  tenant  to  remove  from  the  pos- 
**  session  of  lands  or  houses,  the  tenant  shall  not  be  entitled 
**  to  apply  as  above  by  bill  of  advocation^  to  be  passed  at 
"  once,  but  on|y  by  means  of  suspension,  as  herein  after 
^  regulated. "  And  according  to  those  regulations,  bills  of 
suspension  must  b^  passed  upon  cause  shown,  and  upon 
caution,  as  before  the  passing  of  that  statute.  See  the 
clauses  of  the  statute  connected  with  this  subject  in  the  Ap-  * 
pendix. 

VOL.  II.  I 
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might  come  afterwards  to  be  questioned,  whe- 
ther this  was  not  a  payment  entirely  in  money, 
of  which  the  public  burdens  formed  no  part ; 
or,  should  the  tenant,  on  the  other  hand,  pay 
his  rent,  without  asking  credit  for  such  pay- 
ments, it  might  afterwards  be  inferred  that  he 
had  been  allowed  credit  for  them.  Thus,  there 
are  ^dangers  on  both  sides  where  this  transac- 
tion is  managed  carelessly;  and,  therefore,,  it 
is  a  matter  of  importance  tp  both  landlord  and 
tenant,  to  express  in  the  voucher,  the  transac- 
tion precisely  as  it  was  adjusted  at  settlement/ 
Actions  at  the  tenant's  instance  are  more 
likely  to  become  necessary,  for  the  purpose  of 

"  Veatch  r.  Paterson,  2d  December  1664*.  Stair.  M or. 
p.  11383.  This  case  proves  that  the  caution  here  given  is 
not  altogether  unnecessary.  Here  the  tack  contained  a 
clause^  relieving  the  tenant  from  payment  of  all  public  bur- 
dens. Two  or  -  three  years  after  he  had  quitted  the  farm, 
he  claimed  from  the  landlord  the  amount  of  all  the  public 
burdens  he  bad  paid  during  the  currency  of  the  lease. 
The  landlord  contended  that  the  presumption  was,  that 
all  the  public  burdens  were  credited  at  settlement  for  the 
rent.  The  tenant  answered,  that  this  presumption  could 
not  prevail  against  the  written  evidence  ;  and  had  the  land- 
lord given  credit  for  these  payments,  he  ought  to  have  ex- 
pressed it  in  his  discharge.  The  Court  considered  the  case 
to  be  important  as  a  precedenti  and  found  that  the  pre- 
sumption was  in  favour  of  the  landlord,  unless  the  tenant 
*  ^ould  instruct,  by  the  landlord's  writ  or  oath,  that  these 
burdens  were  not  credited  at  settlement  for  the  rent. 
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compelling  the  landlord  to  perform  the  obliga- 
tions incumbent  upon  him  by  the  lease  ;  or  to 
recover  damages  for  their  neglect.  On  this 
subject,  there  is  one  rule  which  the  tenant 
ought  always  to  recollect,  viz.  That  wherever 
the  landlord  is  bound  to  perform  any  act,  such 
for  example,  as  to  build  houses  on  the  farm,  or 
to  make  enclosures,  the  non-performance  of 
which  will  subject  him'\o  a  claim  for  damages, 
the  tenant,  if  the  landlord  delays  to  implement 
his  obligation,  ought  to  make  a  requisition  up^ 
on  him  to  perform  it,  under  form  of  instru- 
ment. If  such  a  requisition  is  neglected,  and 
ail  action  at  the  instance  of  the  tenant,  for  da- 
mages, becomes  necessary,  it  may  happen  that 
the  time  at  which  the  reqpisition  to  perform 
the  obligation  was  made  will  be  proveable  only 
by  the  landlord's  writ  or  oath. ' 


'  The  Earl  of  Dundonald  v.  Alexander,  14th  January 
174.7.  Kilk.  p.  44.4.  Mor.  p.  12415,  and  15911.  Here' 
the  landlord  became  bound  to  make  enclosures.'  The  te- 
nant continued  for  many  years  to  pay  his  rent  without  re- 
quiring these  enclosures  to  be  made ;  at  last  he  suspended 
a  charge  for  payment  of  the  rent,  on  the  groutid  that  he 
had  sustained  considerable  damage  by  the  landlord's  neglect 
to  make  the  stipulated  enclosures.  The  Lord  Ordinary,  in 
respect  of  the  payment  of  rent  for  so  long  a  time,  without 
any  requisition  to  have  the  ground  enclosed^  repelled  the  • 
reasons  of  suspension,  butfhe  ordained  the  landlord  forth- 
with to  enclose  the  lands,  since  the  tenant  now  required  it. 

i2 
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TACIT   lUILOCATION. 

Tacit  relocation  is  a  doctrine  of  the  law  of 
Scotland,  by  which  a  lease,  aft^r  the  expiration 
of  the  stipulated  term  of  endurance,  is  held 
by  implication  to  be  renewed  from  year  to 
year^  under  the  same  terms  and  conditions,  un- 

The  tenant  reclaimed  against  this  interlocutor.    On  advis- 
ing a  petition  and  answers,  it  appeared  that  the  landlord 
had  obeyed  the  Lord  Ordinary's  appointment  by  enclosing 
the  ground ;  and  "  as  to  bygones,  no  regard  was  had  to 
**  what  was  pleaded  by  the  tenant,  that,  esto,  he  had  made 
''  no  requbition,  the  landlord  was  liable ;  for,  though  where 
**  a  particular  day  is  fixed  for  performance,  dies  interpeUat 
*^  pro  hominrf  and  thou^  fuod  sine  die  debeiur^  presenti  die 
**  dActuTt  so  that  presenti  die  peti  potest^  yet  till  requisition 
^'  IS  made,  ^s  non  vptU*    But  all  the  question  was,  how 
<^  far  he  could  be  allowed  to  prove  by  tvitnesses^  that  he  had 
**  made  a  requisition  on  the  landlord,  which  he  averred  he 
**  had  done.    As  to  which,  the  rule  was  agreed  to  be,  that, 
**  wherever  requisition  is  necessary,  if  there  be  no  instrument 
*^  taken  on  it^  it  can  no  otherttdse  be  proved  than  by  the  torit 
**  or  path  qfparty^  agreeable  to  what  we  have  in  Stair's  In* 
**  stitutes,  dt.  Accessory  Obligations.    Nevertheless,  it  was 
*'  doubted,  whether,  in  this  case,  there  might  not  be  an 
*'  exception,  on  account  of  the  rusticity  of  the  party :  and 
**  therefore  he  was,  before  answer,  ordained  to  give  in  a 
**  condescendence  of  the  time  when  such  requisition  was 
^  **  made,  and  of  the  witnesses  by  whom  he  proposed  to  prove 
*^  it ;  and,  of  this  datei  he  was  allowed  a  proof  before  an- 
«  swcr." 
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til  one  or  other  of  the  parties,  by  a  legal  in- 
timation within  the  proper  tune,  signifies  hi$ 
intention  of  bringing  the  contract  to  a  close. 

This  rule,  which  is  borrowed  from  the  Roman 
law,  is  not  recognised  in  the  law  of  England. 
It  was  introduced  into  the  law  of  this  country 
I  at  a  time  when  leases  were  held  in  small  esti- 

mation, — ^when  there  was  no  inducement  to 
change  one  tenant  for  another,  on  account  of 
superior  skill  or  capital, — and  when>  in  tnith 

few  changes  were  made.  The  particular  state 
of  the  country,  and  the  prevalence  of  civil  law 

doctrines  amongst  our  lawyers  at  that  time, 
seem  to  have  led  to  the  adoption  of  this  rule, 
which,  as  the  commerce  of  land  increased,  had 
the  effect  of  rendering  removings  more  diffi- 
cult. The  ground  of  this  presumption  is  the 
want  of  intimation  from  either  of  the  parties 
of  an  intention  to  terminate  the  contract,  and 
ft  is  not  affected  by  the  death  or  supervening 
insanity  of  either  of  them ;  although  these  are 
events  which  some  of  the  commentators  on  the 
Roman  law  hold  to  be  inconsistent  with  that 
implied  renewal,  or  even  continuance  of  inten- 
tion, which  seems  to  be  necessary  for  the  very 
existence  of  the  presumption. 

Tacit  relocation  takes  place  not  only  in  writ- 
ten, but  also  in  verbal  leases  from  year  to  year ;  . 
and  in  leases  granted  by  liferenters,  even  after 
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the  liferepter's  death.  *    There  are,  however, 

certain  situations  in  which  tacit  relocation  is 

not  understood  to  take  place  ;  thus,  there  is  no 

tacit  :|relocation  in  judicial  tacks  of  sequestrated 

estates;  for  which  Erskine  assigns  these  rea- 

spns  i-^First^  "  Because  there  is  no  djced  of  the 

*'  Court  interposed  injudicial  tacks^  from  which 

the  consent  of  the  Judges  to  continue  the 

lease  may  be  inferred ;  for  warning  is  never 

•'*  used  by  the  Court  of  Session,  and  it  is  the 
"  omission  of  this  form  in  voluntary  leases,  by 

•'  landlords  who  were  wont  to  use  it,  which  is 
one  of  the  grounds  of  tq,cit  relocation.  Se- 
condly^ Because  in  judicial  sales,  where  the 
**  tacksman  must  give  security  to  the  creditors 
•*  for  the  tack-duties  during  the  lease,  the  re- 
*^  location  or  new  lease,  cannot  subsist  on  the 
*f  sanie  precis^  footing  with  thiat  which  was 
^f  first  granted  by  the  Court,  and  reduced  into 
^*  wjritjng ;  for  the  tacksman's  cautioner  in  the 
f«  lease  is  loosfsd  fyom  his  engagement  after  the 
"  expiration  of  the  term  expressed  in  the  ju- 
"  dicial  tjick,  to  which  term  only  he  had  bound 
"  himself. ''' 

Tacit  relocation  hds  no  pl^ce  where  the  te- 
nant before  the  stipulated  expiratipn  of  the 
lease  has  subset,  a^d  h^s  quitted  the  natural 


CI 


^  Ersk.  B.  11.  tit.  vi.  $  S6. 
1  Ersk.  Inst.  B.  II.  tit.  vi.  §  36. 
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possession.  In  such  a  case  where  the  subte- 
nant has  been  recognised  by  the  landlord,  and 
has  paid  his  rent  directly  to  him,  it  seems  to 
be  settled,  that  warning  to  the  subtenant  is  a 
sufficient  interruption  to  the  relocation." 

"  Ersk.  B.  11.  tit.  v'u  §  36,  and  supra,  p.  94 ;  and  cases 
there  cited,  as  to  a  certain  extent  qualifying  the  doctrine  of 
Erskine.  Stair^  B*  II,  tit,  ix.  §  23.  ^As  to  tacit  relocation 
in  the  case  of  the  heirs  of  liferent  tenants ;  vide  supra,  p. 
105. 
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DECREE,  A.  D.  858. 


KEUOVINO  TBHAMTS  ON  ACCODMT  OF  TBKXB  OBTX- 

RI0RATIM6  LANDS. 

MuRATORi>  by  whom  this  record  is  published,  gives  it, 
^*  tum  proptct  multos  ritus  ad  eruditionem  ejiis  temporisy 
**  spectantes,  turn  propter  latins  linguds  dbormein  abusum  ;  '* 
the  title  .which  he  gives  it  is,  ^  PlacHum  in  Lucensi  ur- 
"  be  habitumy  a  Johann^'  Episcopo  Pisan'o  et  Adalberto 
*'  Marduone,  Missis  Ludovid  II.  Augusti  hi  quo  Hieremias 
«  Episcopall  LUc^nsis  contra  quosdam  abutentes  Emphy- 
**  teosi  litem  obtinet,  anno  S53. "  The  record  itself  is  in 
these  terms :  **  Dum  ab  celsa  potestatem  ddmni  nostri 
Ludovioi  magni  Imperatocis  directi  fuissent  Johannem  ve- 
uerabilem  sancti  Pisensis  Ecelesie  Episcopus,  nee  non  et 
Adalbertum  Marchionem  seu  Gausbc^rtum  vassum  et  minis - 
tram  minor  ipsius  Imperialis  potestatem,  et  conjuncti  fuis- 
sent hie  civitate  Luca  Curte  viddicet  Ducalei  et  resedis- 
sent  in  jiidido  in  Sala  ilia  tefestile  cum  ipsis  et  nos  Rachim- 
baldo  SchAhius  Florentinensis  Urbem,  Ardo,  Adalberto, 
ChuDimundoi  Gberimundo,  item  Chunimundo,  ft  Andreas 
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Notarius  et  Schabinus  predictc  Lucane  Civitatis,  ubi  no- 
biscum  aderant  Eribrando,  Tucdimundo,  Auriperto,  adque 
Sisimundo  vassi  Domni  Imperatoris,  Widelgrimus  Gastal- 
dius  noster,  Ildeberto,  Ghisperto,  Ildebaldus  Albolfo>  Frai- 
mundo,  Wiliperto,  Petrus,  Fluiperto,  Tetiperto,  Ardolfo, 
WittiDgo,  Ato,  Fraolnii,  Adalfridi,  Leo,  Filuarto,  Adal- 
bertOy  Ghisperto,  Auriperto,  Wamifridi,  &c.  et  reliquos 
plures.  Veneruntque  ibi  ante  nos  Hierimias  gratia  dei  hu- 
milimus  Episcopus,  una  cum  Teufridi  Avocatus  Domni 
Episcoporum  ipsius  Sancti  Marlini,  nee  non  ex  alia  parte 
Belisarius  Presbiter  una  cum  Leo  Avocato  Suo,  Samuele 
et  Aurualdo  germanis  fiJii  quondam  Anspaldi  Clerici^  aben- 
dum  inter  se  altercationem  dicendum  nobis  ipse  Teufridi 
Avocato  :  SuprdscripH  Bellisarius  Presbiter,  Samuel  et  An^^ 
suald  germanis  abere  videtur  'Ecclesia  Sancta  Marie  et  Sancii 
Gervasii  cum' caiis  et  rebis  ejus,  et  esse  livdlurh,  quomodo  eas 
da  quondam  Ambrosio  antecessore  istius  Domni  Hieremie  Pre^ 
sul  easjeceperent  iste  Bellisarius  Presbiter,  qui  tunc  clericus 
erat,  et  Samuel  germani  da  parte  Sancti  Martini.  Sed  eandem 
JLccle^iamy  casts  et  rebus  eorum  pegiorate  sunt :  unde  secundum 
suorum  repromissionem  a  parte  Sancti  Martini  competit  eidem 
Ecclesiis  casts  et  rebus  ejus  perdere  debuni.  Deinde  quero  acci' 
pere  justitia.  Dictum  hoc  fecemus  nobis  libelium  ipsum 
legi.  Continebatur  in  eum  inter  ceteros  sermones,  qualiter 
sepe  dictus  Bellisarius  Presbiter,  qui  tunc  clericus  erat,  et 
Samuel  germani  filii  quondam  Anspaldi  clerici  per  cartulam 
Livellario  ordine  ab  Ambrosius  Episcopus  dedisset  eis  cen- 
spm  persolvendum  ;  idest  ilia  portio  de  Ecclesia  Sancti 
Marie  et  Sancti  Gervasii,  sita  sunt  prope  murum  istius  civi- 
t$tis  Lucan^,  pertinens  ipsius  Episcopatui  Sancti  Martini, 
quas  ipse  genitor  eoruni,  et  quod  Teuderadus  Presbiter  ad 
manus  suas  abuerunt,  cum  curte,  casis  domnicatus  et  Mas* 
saricias,  quantum  ad  ipsis  curtis,  casis  de  predictas  duas 
portiones  fuerant  pertinentes,  et  ipse  genitor  eorum  et  quod 
Teuderadus  presbiter  abueri^nt,  rticeperat  in  integrutn  t^^ii 
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ordine,  ut  in  suas,  qui  supra  germani  vel  de  heredibus  suts 
fuissent  et  permansissentpotestatem  abendi,  posidendi,  guber- 
i^andi,  meliorandiy  et  usufructuandi  officium  Dei,  et  lurni- 
'naria  per  suas  dispositiones  in  easdem  Ecclesiis  die  noctuque 
fiei|;i  debuissety  rectum  moderamine  ;  et  ei  vel  ad  successori- 
bus  ejus  per  singulos  annos  exinde  in  pascha  Domini  nostri 
Jesu  Christi  ei,  vel  ad  vicedomui,  vel  ad  locho  posito  6uo- 
rum  a  parte  Ecclesiis  suis  Sancti  Martini  hie  Luca  in  Domo 
hujus  Episcopbrum  dare  et  perexolvere  debuisset  denarios 
bohos  numerum  nonaglnta  per  se,  aut  per  Missos  suos,  et 
in  festivitatibus  Sancte  Marie  reddere  et  dare  debuissent  ad 
primicerium  ejuSy  vel  quale  Misso  illis  ibi  direxissent,  me- 
dietatem  offer tas  et  candelas/ que  in  ejus  festivitatibus  ibi 
datas  et  offertas  fuissent  de  ipsa  suorum  portionem ;  et  de 
secundo  in  secundo  anno  els  et  sacerdotes  seu  clerum  suum 
quarta  feria  post  pascha  Domini  gu6tarem  uhum  ibi  facere 
et  dare  debuisset  cum  Vallerino  Presbiter,  qiiomodo  antea 
consuetudo  fuerat  de  ipsa  Ecclesia  faciendi.  £t  quis  de  eis 
suptascripti  germani  »he  herede  mortuus  fuisset,  tunc  ipsa 
ejus  portio,  qui  de  eis  vivus  fuisset,  in  eorum  et  de  heredum 
suorum  revertlsset  potestiate  in  suprascripto  ordine  habendt, 
Et  si  ita  non  adimplissent  et  conservassent,  sicut  supra  le- 
gitur,  aut  si  predictas  portiones  seu  casis  et  rebus;  quas  ei 
dederanty  pegiorata  fuissent,  et  omnino  non  fecisset  qualiter 
supra  promiserat  spoponderas  eis  ipsis  germanis  et  suis  here- 
dibus  componere  eidem  Ambrosii  vel  ad  successoribus  ejus 
penam  argentum  solidos  quadringentos,  sic  tamen  si  AnsuaU 
do  gerniani»  eorum  ad  suam  legitimam  etatem  pervenisset, 
et  in  suprascripta  convenientia  cum  eis  stare  et  permanere 
voluisset,  vd  ejus  heredibus  licentia  h'abuisset,  sicut  unus  de 
eis  in  omnibus^  qualiter  supra  legitur,  in  suprascriptio  ordine. 
Et  legebatur  scriptum  fuisset  libellum  ipsum  per  manus  An- 
dree  Notarii,  regnante  Domno  nostro  Hlotario  Imperatore 
Augudto  anno  Imperii  ejus,  postquam  in  Italia  ihgressus 
esEct;  i^igesimo  secundo  (A.  D.  844*.)  Nona^  Marlii,  Indie- 
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tione  Sqptkaa.    Roboratuqi  erat  a  testibus,  et  post  traditum 
completum. 

libellum  ipsum  relectuiHi  interrpg^vimus  j<^n  djcto  Ai^- 
sualdoy  si  ipse  in  jam  dicta  copyentia  de  sopradic^  Uvdlp 
stare  et  permaiier^  yoluisset  $a  i^pn^  Set  ipse  AnsM^iW^ 
statim  dixity  quod  in  eadem  conveplia  de  siq[Hrascriptio  U- 
vello  stare  et  permanere  volui83^  9ec.  unus  de  aliis  gennani 
sui.  Cum  hoc  ita  dictum  fuisset,  interrogavimus  jam  dicti 
germani  sive  Leo  Avocatp  Supradicti  Bellisarii  Presbiteri, 
si  Ecclesiis  seu  casis  et  rebus  eorem  postquam  eas  per  jam 
dicto  libellum  acceperati  pegioratas  essent,  an  nop.  Ec- 
clesiis et  rebus  ejps  abuissent  vel  tenuis^ent»  vel  tj  ip^a  jam 
fata  convenentia  fecissent,  sicut  in  ipsiim  legebftt^r  Ubel*- 
lum,  autsi  Ecclesiis,  casis  et  rdbus  ^,  quas  per  ipsum  li«- 
bellum  accqperaty  pegioratis  es8<ent>  im  iion*  Set  ipsis  ger^^ 
mania  et  Leo  avocato  profesei  dexerunt,  quod  Ecdeaiis 
casis  et  rebus  ipsis  abuissent  et  teQuiss^ent,  et  ipsa  conv«[i- 
entia  fecissent,  et  pejorata  non  fis^ent.  Refertum  hoc,  tuoc 
ipse  Domnus  Hieremias  Epjbcppu^,  obtulit  Brevem  unum 
ubi  continebatur  inter  ceteros  s^mpnj^,  qualiter  Pomnus 
Hlucyvicus  gratia  Dei  Impe^ator  Augustus  inyeptis^ime 
Donmi  Hlotbarii  filius  omnibus  fidelibu^  isuis  potpn  esse 
volebat  quia  Johannem  yenerabjlem  Episcopum  et  Adal- 
bertum  dilectum  Marchipuem  suum,  nee  non  Guasbertum 
Vassum,  et  ministros  sues,  Missos  sues  constitutes  abuisse^ 
ttt  quicquit  ex  Episcopatum  Lucense  aptractum  invenissent, 
tam  Tuscie  partibus  quam  Romanie,  diUgentiasime  aup  sac- 
ramento  per  inquisitionem  investjgare  studissent,  atque  se* 
cundam  ipsam  inquisitionem  difinissent.  Si  y&po  aliqiia  orta 
fuisset  contemptio,  que  deliberiMre  ibi  menime  pptuasscsity 
sub  wadia  firmisque  fidjussoribus  hoc  9ifi%e  suam  venire  fe« 
cissent  presentia.  Precipientes  vero  jam  dictis  Missis  suii^ 
ut  ita  per  omnia  ipsam  jussipnem  suam  adimplere  decertas^ 
sent,  sicuti  gratiam  suam  abere  pppiisepty  et  ut  hoc  certio^ 
credidisset,  de  anulo  suo  supter  jusserat  sigellari.    Brevem 
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ipsUm  rdectum,  dicebat  ipse  TeiitUdi  eOvumdem  Johamn 
Efrisebpi^  Adalbevti)  et  Gauiberti  Vami  Dtfitmi  Jbe^rafioris : 
Certe^  si  9&s  xmUis  ipsa  inqukitio  ^fitaerOf  mtUi  Dmmius  Int" 
perafor  vobis  mandaviti  nunc  4erta  thveniiur  'veriiaef  quomodo 
EcdediSf  oasis  et  rebus  ipsis  priS^aratesuM.  TUbc  ipsi  Missi 
Domni  Imt>emtori8  dendmbati,  hdmiiabits  hie  suiit  Uggo, 
Ildo  geffmttni  AfOgMsiy  ^DeotsdedUy  PojiOy  et  Teud^tado 
gentianist  akut  feceruht  ^veDito  preeentitt  qui  hoc  sdebanty 
et '  u&usquisque  ees  jufare  ftcevun^  addei  Evangelia,  tit 
quicquk  isxiade  tciret,  eenta  iaottuiibttS'eb  dicere  vefitate. 
In  \prtiDW  Uggo  dixit.  Sw  tie  *Ecehsia  ySanete  Marie  'et 
Sancti  ^Gervassif  qtua  postquam  de  4pso  'livMo  acceptajuit^ 
fuia  nwicprejorsde  sunt.  ^Udo  similiter  diatity  Set,  Poat«ec 
igitur  inquiBitio  fitota  et  ^agramenfa  dedueta,  et^em^niBSent 
ipsi  Missi  Bomni  ImperatoTiSi  quod  taliier  ipslfei  pejoratis 
assent  i  interrogaveruiit  jtoi  dittis  fiellisarium  Firesbitery 
et'Leo  Avocata  ejus*  sirie  >SamUel  et  Aosualdo  Germanis, 
slforritaas  aliquit  aberet,  qUodadversus  ipsos  homines  oon- 
tradieerey  aut si^eosfeptobaretpoterenli <an  non.  ^Set-ip8b 
BeiUsarius'Pfesbiter<^t-Leo  Avdcata  suo>  ^adque  Samuisl  et 
Aosualdo  ^rmaoi  diacerunty  'ijuod  -eos  r^rOvare  non  po- 
tciuiit,  nee  nullam  abukset^quod  av^rsus 'ipsos' homines  con- 
tvadieere  >«ttt  idiqiia 'approvdtiene  faeefelpotuts^enl*  FrO'^ 
fcsiio  Mac  ifiioto  Fecolentts  nobisan  umim<(fadiclbiis>  :pafuit 
nobis  leete  una  <clim  Fsliqtti  tiobts<(Um  ibi^adesentibusi  et 
inrenta^^auiBa  inVenimus,  quod^Eedestts 'ipsis  pjrej^rate  es- 
sclit.  ^Ita  judieavioMis^et'ivadta  ^dase  fceimUs  ipsum  JSamiiel 
et  Leo'Avocato  ^am  ^di6ti  BeUisarti  ^Pf^tbtteri,  sive  An- 
8iiakb^fCfmanaeiiriua,<^fo|>t6Kea  quodipse^Ansualdo^tai^t 
m/i]^  caov^DieiUia^  ipsttto'libeUiuoy^taliius  de>a]iis>ger- 
raanas-WB  .eidctti  Teiifridi  wtoMo  peir 'ipsum  Ubellum  re- 
promiseraty  a  parte  ^sius  ^Eptse^paHiiNSaiieti  JiSactini  .com* 
ponere  illos.  quatrigentos  soUdas*  ^qtfod  ^ibi  l^batur^  et 
fiseimwei  da«B  >vadia»  esiet  ipsiratQs^  eis«oikipositio4psa 
secipese.  -^BtJumit^lk^hec  ottaiacab^exffilie^tiunfi^^ 
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tunc  optutet  jam  facto  DomiMia  Hier^mias  Epbcdpus'  Pre-: 
ceptum  imum  a  Domno  piiamo  HkUoviqus  Impetetpr  factor 
ubi  legitur,  et  nobis  oetenio,  quaa^ipsi  MiUL  Domni  Im-> 
peratoris  legi  fecannt,  ubi  eontinebatur. 

In  nomine  Domini  Jean  Chriadi  Dei  etemi  Hludovicua 
gratia  Dei  Imp^Btor  Augustus,  Invictissimi  Domni  Im.-< 
peratoris  Hlotharii  filius.  Omnibus  fidelibus  Sanele  D^i 
Ecclesie,  hao  hostris,  pres^tibns  scilicet  et  futuris  notum. 
sit|  ad  aures  mansuetudinis  nostri  essel  perventonii  qualtter 
Ponti&x  Sancte  Lucensis  Eccleate^rehus  ipimppertintetibu& 
tarn.  pro.  imamnitatem|.  quamqucj>  etiamijprQprio  liicroper. 
libellosy  hag  fidudariis>.  aliaque  conscriptiopibua,  qnibiisdam. 
homnibus  .dedkset  unde  aunC' maximum  damnum  pre&ta 
patitur  Ecdesiay  adque  Rector  et  Pastor  ejusdiBm  Bedesie 
nostrum  dignissime  non  yaleat  per^gereiseriitium.  No& 
vero  utilitatem*  jam  dicte  Eodesi^  Fastoreox  ipsius  necessi* 
tatem  providentes  Hieremi^  cuiipsum  dedimus  Episcopa- 
tum,  hoc  nostrum  preceptum  fieri;  jussimus  pvo  secoritate, 
et  concedimusy  omnes  res  s^e  Ecclesie  recipere^  adque  se- 
cundum suan^  utilitatem  disponere:  omnes  ydro  libelios^ 
omnesque  scriptjones  inde  iactos,  irritosiet  vacuos ^esse 
stratuimusy  simulque  etiam  cun^tas  ordinationes  adnibilatas 
phore  sancimuSi  sive  Clerids  sive  Laicb  s^ve  etiam  Feminis, 
ut  inde  mode  retineat  secundum  hoc  nostrum  preceptum, 
irritum  sit :  atque  pr^tas  Hieranuas  Pastor  ejusdem  £c- 
clesie,  nostra  aiictoritate  omnia  ad  nos  recipiat^^t  secundum 
quot  visum  fueriti  ad  suam  suaque.Ecdesiedisponat  utili-. 
utem.  Nam  quicumque  aliquit  de  jam  4iGtis  rebus  absque 
voluntate  et  concessionofp  pre&ti  Hieremi&quocuniqiie  mo«. 
do  iretinuerity,  sdat  se  nostrum  incurrere  ofenstone.  Etmt 
hoc  ab  omnibus  certias  credatuTi  ae  diUgentius  jobaervetur^ 
de  anulo  nostro  subter  jus^rau4  sigillari 

Dructemirus  sacri  Palatii  Notarius  reeognoyi. 

Data  Quintum  Nonas  OctobriSi  amio  Christo  ^propiftia 
Imperii  Domni  Hlotharii  f&  August!  trigesimo  teitii^  et 
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tiludowici  imperatoris  in  Italia  Tertio>  indicti(Hie  Prima 
(A.  D,  852.) 

Actum  Curte  Turiola  Palatio  Regio  in  Dei  nomine  feli-^ 
citer.    Amen. 

Preceptum  ipsum  relectum,  tunc  ipsi  Missi  Domni  Im- 
peratoris mandaterUnt  nobis,  ut  quicquid  exinde  nobis  tec- 
tum apparuisset,  eidem  Hieremie  a  parte  ipsius  Episcopatui 
Sancti  Martini  r^nuntiassimus.  £t  ideo  nobis  paruit  esse 
rectum  una  cum  omnibus  nobiscum  ibi  adesentibus,  ita  ei 
renuntiavimuSi  ut  juxta  ipsum  preceptum,  quod  Domidus 
tmperator  ei  concesserati  predictis  Ecclesiis  cum  rebus  suis 
abere  deberent  parte  Ecclesie  iSancti  Martini  cujus  proprie- 
tas  esse  videbatur.  Unde  banc  notitia  Judicati  pro'securi- 
tate  partem  Ecclesie  Sancti  Martini  fieri  prevldimusi  ut  in. 
eadem  maneat  deliverationey  et  Petrum  Notarium  seribere 
,admonuimuS|  Anno  Imperii  Domni  nostri  Hlotharii  magni 
Imperatorisi  post^uam  in  Italia  ingressus  est,  Trigesimo 
prime  et  filio  ejus  Ddmiius  ndster  Hluduvicus  idemque  Im- 
peratcMTy  Anno  Quarto,  mense  Aprilcy  Indictione  Primai 

Ego  Ardo  Schavinus  ivi  fui 

Ego  Adelpertu^. Schavinus  ivi  fui 
'  Ego  Chunimundo  Schavino  ibi  fui 

Ego  Tuedimundo  ib  fui     ' 

Ego  Adalmanno  ivi  fui 

t  Signum  manus  Albelfi  ibi  fuit,  &c. 


Vot.  li.  Jfc 
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FORMS  OF  LEASES. 
No.  T. 

timpiist  Porm  cfihe  Lease. 

Ik  'ik^^idK^tiMVliD,  Affifinw,  and  leKDaD,  betimxt  A  S* 
htriuiMe'i^i^t4^oir  49f the wA^edrnfternentioiied,  «(Ntte 
ttitt  iTAltfr,  ^^^  Id  £>»  tenant  i&  ,  K>ir  irmm,  stiikr 

tJiAty  iti  Hdfttfiidr  lAer  fMrliiicki ;  vhat  10  vo  sJtT,  tbi  «M 
A  B  iMs  Lit,  attd  Iti  4MnfiUteMtlon«f  tte  ipokdotf  jnfter 
tfttMtnMM/hfci^  911^  atidlli  IMdciuiJ  <8»edrtHah  uetb^ 
to  thfeisntd  C  D  AtidludMriH*  mx^mA  «ni«UBtht  lawif 
of— (f/er€  the  farm  mllbe4eM)rtbed^e^k9r^'^Us  boundaries, 
or  as  it  has  h^  po^»sstS)-^A»h  tiiat  <<»lr  ^Is  «^ee  m( 
YBAR8  from  and  after  ^k  4d&lvy  thf&m^,nMdklBi\iai[Qhj  de- 
clared to  commence  at  the  teMi  iH  \MiPe  (ike  term  of 
entry  xsiU  be  expressed  as  to  the  kifMe  tanSs,  ike  "pMture  and 
the  homes  ;  thusjbf-  ^iedinipbs^  ^  ^iie  fecMn^f  nipxt  as  to 
the  houses,  grass,  and  pasturage,  and  at  the  separation  from 
the  ground  of  crop  as  to  the  arable  land)  and  from  thence- 
forward to  be  peaceably  possessed  by  the  said  C  D  and  his 
foresaids,  during  the  whole  foresaid  space;  which  tack 
the  said  A  B  binds  and  obliges  himself,  heirs  and  succes- 
sors, to  warrant  to  the  said  C  D  and  his  foresaids,  at  all 
hands,  and  against  all  monals :  for  which  cAt7S£S,  &nd 
on  the  other  part,  the  said  C  D  binds  and  obliges 

*  Ifatiigneet  and  tubimanig  are  meant  to  be  included,  they  rou3t  bfe 
mentioned,  unless  in  a  lease  of  extraordinary  endurance,  or  in  a  liferent  ^ 


b^nselfi  f^i  hifi  beinsy  eacecutors  ai^  successors  ^homsp- 
eyeTf  po  make  paymeDt  to  the  said  A  B  and  his  foresaids,  of 
tl\e  spM  pf  L«  Sterling:  yearlji  ia  name  of  (TAcigDUT'Ty 
payiible  al  two  termft  in  the  year  and  9  by  equfil 

portipQiy  begini^ng  the  first  t^rn;i'3  payment  at  ^e  term  pf 
and  the  next  term's  payment  at  the  term  of 
thereafter,  for  the  first  year's  rent,  being  crop  and 
year  ,  and  so  forth,  yearly  and  termly  thereafter,  dur- 

ing the  currency  <yf  this  lease,  widi  a  ^th  part  more  of 
leach  tenin'B  paym^i^^f  lic^^ui^ate  penalty  in  case  of  failure, 
im4  ^  ^eg^^interest  of  ^ach  term's  payment^  from  the  time 
.l^at  the  iw^  s^ii^l  f^l  due>  during  the  aot*payment  there- 
of: AND  FURTHS^^  the  ^^H  Q  J)  BINJD|SI  and  OBLIGES  hipi- 

aejtf  imd  b^  forei^d^,  tto  fl\t  and  reppve  himself,  with  his  fa- 
nulyy  4^rT^fs  ^nd  atQckinj^^  from  tbe  pojss^ssipn  of  the  3ub- 
JQc^s  Il^ireby  Ipt^  %t  the  expiration  of  this  lo^se,  and  to  leave 
>(he  tsf^i^^  i^oid  :^nd  redd^  to  the  eifei^^t  the  ^]^id  A  B  and  hjs 
fyr^^Si^^  or  others  ^  tb^ir  juapi^,  n^ay  eptqr  thereto  imme- 
.^tely,  an4  tba|;  without  s^ny  previoiis  if^arnipg  pr  procei^s  pf 
rei^vji^  to  \>&  V^d  fgain/^t  hinci  or  them  for  ^tbat  effect ; 
A»p  LASTLYi  bo^  partks  BIND  and  oblige  tbenmelves  and 
their  fpr^ai^s,  tp  i^plemept  their  respective  parts  of  the  pre- 
iipis^s  to  eaph.ptber,  under  ^be  penalty  of  L.  Ster- 

jyaig^.to  bepai^  by  tfie  party  failing  lo  the  part^  observing, 
pr  wiWPg  to  observe  tbe  same,  over  ^nd  above  performance : 
Ax^  tbey  CONSENT  to  the  begistratiqn  hereof  in  tbe 
^ppks  of  Council  aqd  Session,  or  pther  Judges'  books  com- 
jpietent,  that  leitfir^  of  homing  on  six  dayjs'  charge,  slrA  all 
,otlier  execution  competent,  may  follow  on  a  decrep  to  be 
VP^i^Tpqned  hereto,  in  common  form ;  and  for  that  purpose 
tbey  CONSTITUTE  their  procuratoi^s,  &c.    I^ 

WITNESS  lyHEiiEOF,  thesc  presents,  consisting  of  this  and 
the  preceding  pagps,  written  by  L  M        ,  on  pap^r 

duly  stamped  in  terms  of  law,  A^E.(with  a  duplicate  hereof) 
siJBacaxBSD  by  both  parties,  as  follows ;  viz.  By  the  said 
A  B,  AT  the  day  «f  yeacs,  in  pre- 

k2 
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tence  of  and  witnesses  ;  and  by  fne  sdd 

C  D,  AT  the  day  of  ,  arid  year 

foresaid,  in  presence   of  and  witnesses.     The 

place  and  date  of  subscription  of  the  said  C  D,  and  the 
Aames  and  designations  of  the  whnesses  thereto,  being  in- 
serted by      ■  '    ' 


A  Lease  containing  sundry  other  Clausesr* 

<  It  is  CONTRACTED,  AGREED,  and  EKDED,  bctwixt  A  B,  he- 
ritable proprietor  of  the  lands  and  others  after  mentioned  on  the 
one  part,  and  C  D  on  the  other  part :  That  is  to  say,  the  said 
A  B,  in  consideration  of  the  rent  and  other  prestations,  here- 
by come  under  by  the  said  C  D,  but  with  the  reservations 
and  exceptions  herein  expressed,  has  set,  and  hereby  sets, 
and  in  tack  and  assedation  lets  to  the  said  C  D  and  to  his 
heirs,  but  expressly  excluding  assignees  or  subtenants,  legal 
or  conventional,  unless  with  the  special  consent  and  appro- 
bation bf  the  said  A  B  his  heirs  and  successors,  all  ancl 
WHOLE,  &c.  containmg,  according  to  a  plan  and  measure- 
ment thereof  made  by  landsurveyor  acres 
Scotch  measure,  which  plan  has  been  docqueted  and  signed'' 
by  the  parties  as  relative  hereto ;  and  that  for  the  space  of 

years  from  and  after  his  entry  thereto,  which  is  hereby 
declared  to  be  at  the  term  of  Whitsunday  ,  as  to  the 

houses,  fallow-breaks  and  grass,  and  at  the  separation  of  crop 

from  the  ground,  with  regard  to  the  rest  of  the  farm, 
and  from  thenceforth  to  be  peaceably  occupied  and  possess- 
ed by  him  and  his  heirs,  during  the  said  space  ;  providing 
and  declaring,  notwithstanding  the  period  above  expressed, 
for  which  this  lease  is  declared  to  endure,  that  it  shall  be 
in  the  power  of  the  said  C  D  and  his  foresaids,  at  >the  expi- 
ration of  years  from  the  said  term  of  entry,  to  quit  and 
renounce  this  tack,  and  to  be  thenceforward  free  from  the 

*  See  heads  of  clauses  enumerated  m  Vol.  1,  p.  276,  in  Note  x. 


APPENDIX  n,  149 

conditioQS  thereof,  provided  he  shall,  previous  to  the  term  of 
,  intimate  to  the  said  A  B,  his  heirs  or  successors,  per- 
sonally,  or  at  his  or  their  dwelling-places,  under  form  of  in- . 
strument,  his  intention  to  take  advantage  of  the  said,  break ; 
and  it  shall  likewise  be  lawful  to  the  said  A  6,  if  he  thinks 
proper,  to  remove  the  said  C  D  at  the  end  of  the  said    years, 
he  making  the  like  premonition  of  his  intention  to  the  said 
C  D  ;  Reserving  always  to  the  said  A  B  and  his  foresaids,^ 
liberty  to  search  ibr,  work,  collect,  and  parry  away,  or  to  ' 
burn,  calcine,  smelt,  purify  or  manufacture,  ltme«  coal,  stone, 
marl,  ores,  metals,  minerals  and  fossils,  of  every  description, 
with  liberty  to  use  any  part  of  the  said  grounds  for  building 
houses,  erecting  engines  and  mills,  cutting  leads  and  drains, 
or  making  roads  for  the  said  operations,  or  to  take  grass  for 
the  horses  employed  at  the  works,  or  for  milkf cows. for  the 
use  of  the  workmen  and  their  families  ;  allowance  being  al» 
ways  given  to  the  said  C  D  and  his  foresaids  for  the  ground . 
so  occupied,  or  for  any  surface  or  other  damage  which  may , 
he  done  to  the  said  farm  by  the  said  operations ;  Reserv-p 
iNo  ALSO  to  the  said  A  B  and  his  foresaids,  liberty  to  plant 
trees  alongst  the  fences,  and  around  the  yards  of  the  said^ 
Ceurm,  without  paying  therefor ;  and  also  to  take  off  and 
plant  to  the  extent  of  •         acres  of  the  said  farm,  in  such 
place  or  places  as  he  or  they  shall  think  fit,  the  landlord 
payiogito  the  tenant  for  the  ground  so  employed  at  the  rate 
of  per  acre^  and  being  at  the  expense  of  enclosing 

the  plantation  in  a  complete  and  proper  manner;  which 
fences  the  tenant  shall  be  bound  to  uphold  and  maintain 
during  the  currency  of  this  lease,  or  at  least  as  long  as  the 
landlord  shall  copceive  them  to  be  necessary  for  the  protection 
of  the  said  planting;  and  on  no  pretence  whatever  shall  the. 
tenant^  as  long  ^s  the.  said  fences  are  deemed  necessary  by^ 
the  landlord,  allow  his  cattle  or  sheep  to  pasture  in  the  said 
jplantations ;  and  the  landlord  shall  have  liberty,  during  th^ 
curri^nqy  of  this  le$ise,  to  fell,  cut,  and  carry  away  all  the 


150  APPENDIX  II. 

trdes  growing,  or  to  grow  on  the  said  )knAs ;  Heservino 
ALSO  power  to  the  said  A  B  and  his  fo^eiafds  to  aiher  old 
r6ads(,  or  to  make  new  ones  through  the  s^d  fairtu,  whhoat  be- 
ing liable  to  the  tenant  m  any  damage,  unless  in  sd  far  bM 
the  crop  on  the  ground  may  be  injured,  or  a  new  enclosure 
rendered  necessary,  in  which  cases  the  surface- damage  of  ^ 
that  season,  and  the  expense  of  the  new  enclosure,  shall  be 
paid  by  the  landlord  to  the  tenant ;  RksArviko  aI^o 
power  to  the  said  A  B  and  his  foresaids,  to  straightea 
the  marches  of  the  said  farm,  with  the  marches  of  the  ad« 
Joining  farms,  or  with  the  marches  of  the  tands  belong* 
ing  to  neighbouring  proprietors;  and  whatever  chang69 
shall  thereby  be  made  on  the  said  farm,  a  rateable  and  pro<^ 
pbrtional  change  shall  be  made  on  the  rent  of  the  said  farm, 
the  same  nsing  or  falling  according  to  the  advantage  or 
disadvantage  resulting  to  the  tenant ;  and  which  alteration 
on  the  rent  shall  be  fixed  by  arbiters,  to  h6  chosen  in 
manner  after-mentioned :  And  the  6aid  A  B  and  his  forcM 
sfiids  shall  have  a  further  p6wer  of  feuing  off  ground  on 
each  side  of  the  roads  running  thtough  this  farm,  to  the  ex- 
tent of  feet  from  the  road  side,  the  said  &us  not  In* 
terfbring  with  the  entries  to  the  ttid  fields,  and  the  tenant 
receiving  a  deduction  from  his  i'ent  at  the  tBte  of  per 
aci^e  for  such  ground  as  shall  be  feued  out  by  th^  landlord ; 
Reserving  also  to  the  said  A  B  and  hh  foresaids,  and  all 
others  authorized  by  him  or  them,  the  tight  fitid  liberty  of  kill*' 
ing  or  searching  for  and  pursuing  all  ihahner  of  game  on  the 
lands  hereby  let,  upon  paying  to  the  said  G  D  or  hisfbresalda 
any  damages  that  may  be  thereby  sustained ;  the  tenant  bem^ 
bound  to  warn  off  all  trespiateets,  and  to  protect  the  game 
as  far  as  in  his  power,  and  to  give  the  best  information  he 
can  against  all  trespassers,  to  the  proprietor.  And  lastly^ 
a  POWER  is  hereby  Reserved  to  the  said  A  B  and  his  fore-^ 
saids,  ih  the  event  of  their  possessing  the  maosion-house  of 
,  or  of  the  same  being  set  to  a  tebant,  of  resuming 


or  taking  hack  from  the  h^  C  I>  and  Mg  fbf esaid^  dia 
field  Of  enclosora  called  »  being  pan  of  |he  famde 

hereby  aet>  and  far  niucb  fieid  he  or  they  shall  tpeeive  • 
deduction  fron  the  fenl  hereby  payable  of  L«  yearly^ 

(maxk  the  period  at  whioh  thq  said  field  sfanH  be  tdcaa  off; 

Wbuui  tack,  wfth  and  under  the  above-tmentioned  re* 
acrrationa^  and  with  and  uader  tlie  coaditioM  and  oUiga^ 
lioot  inennd>ent  on  the  tenant,  the  aaid  A  B  bimdO  and 
OBMoxe  hknadf  and  his  foresaids  to  warrant  to  die  iaid 
C  D  and  his  foresaids^  at  aU  hands,  and  against  ali  mortals^ 
For  which  causss^  and  on  tub  other  varYi  the  sai4 
C  D  binds  and  obUges  himsetf^^aad  his  heira,  exeouton  ^nd 
snocesaors  whomsoeToiv  to  mmke  payment  ta  the  s#d  A  B 
and  his  foresaids,  of  the  yearly  rxht  of  L.  SvaaLiNa 

for  the  first  years  of  this  leasee  A110  of  the  yearly 

roat  of  L»  Sf  erlino  for  the  temnining  yeani 

of  this  lease,  in  naase  of  tacic-imjyy,  and  tfaat  at  two  terms 
in  the  year,  and  ,  by  equal  portieos,  be4 

ginning  the  first  term's  payment  thereof  at  the  tarm  of 
,  and  the  seoood  turn's  payment  at  the  term  of 
thereafter,  for  crop  end  year  ,  and  so  forth 

yearly  thereafter,  dnrii^  the  currency  of  thia  tacfc^  wkb  a 
fifth  pari  BBOre  of  each  term's  payment  of  Bqaidate  penalty  in 
case  of  failure,  and  the  legal  inlevestof  the  said  termly  pay* 
menta,  from  the  time  that  the  aame  shall  respectivdy  be« 
come  dae»  during  the  not*payment  thereof;  which  rbkv 
shall  be  payable  to  the  aaid  A  B  and  bis  foresaids  regidarly 
as  it  faUa  due,  wxthiv  bis  house  in  the  city  of  iSdinbutght 
or  in  die  oflice  of  the  Bank  of  Scodand  thearoy  {or  k  nmy  fa 
made  fm/Me  on  ike  Eatchange  ff  London^  er  ekeaAere 
as  aiay  be  agreed  upon) :  And  vcrtrir,  the  said  C  D 
RXVD8  and  obligxs  himself  and  hia  foresaids,  to  Dbli» 
▼XR  yeady,  betwixt  the  terms  of  Martinmas  and  Can* 
dlemas,  to  the  said  A  B,  or  to  lua  order,  at  the  mansion- 
house  of  I  bolls  of  good  oatoEieal,  of  the  growth 
of  the  said  landsi  beginning  the  delivery  of  the  meal  betwixt 
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the  terms  of  Martinmas :and  Candlemas  ,  for  the  crop 

preoedingy'and  so  forth. regularly  thereafter  for  all  the  years 
and  crops  of  this  lease— ^  Where  the  amount  of  the  rent  is  in* 
tended  to  be  regulated  by  ihejlars  prices^  the  clause  may  be  thus 
expressed)^lBoB,  which  caubxs,  avj)  ok  tbs  othsr  fari^^ 
the  said  C  D  binds  and  obliges  himself,  and  his  heirs,  exe- 
CBtorSy  and  succesj^orswhomsoever,  to  make  payment  to  the 
said  A  B,  and  his  heirs  or  assignees,  or  to  any  other  person 
tmpoirered  hy  him  or  them  to  receive  the  isame,  of  the  price 
or  Tfliue  of  bolls  of  wheat,  converted  at  the  highest  fiars 
price  of  wheat,  to  be  annually  struck  for  the  county  of  . 
oi  yearly  rent ;  but  declaring^  diat  if  the  fiars  price  of  wheal 
shall  happen  to  exceed  the  sum  of  L.  Sterling  per  boll 
in  any  one  year, .  then  the  said  victual  rent  for  such  year 
shall  be  calculated  at  the  price  of  L*  per  boll,  and  shall 
never  exceed  that  rate ;  the  said  rent  to  be  payable  at  three 
terms ,  in  the  year.  Candlemas,  Whitsunday, .  and  Xammas^ 
by  equal  portions,  after  the  separation  of  each  crop  from  .the 
ground,  begmning  the  first  t»m's  payment  at  Candlemas,  th^ 
second  at  Whitsunday,  and  the  third  at  I«mmas,  all  i^  the  year 
and  that  in  full  for  crop  and  year  .  and  so  on  yearly 
thereafter  at  the  said  three  terms  during  the  currency  of  the 
said  tack,,  with' a  fiflh  part  more  of  each  term's  rent  of  pen 
nalty  in  case  of  failure,  and  the  legal  inter^st.of  the  said 
rents  during  the  not«'payment— (Or  thus,  inhere  thepricespub' 
Ushed  in  the  London  Gazette  are  taken  as  the  rtife)— Foe  which 

CAUSES,  AMD  ON  THE  OTHBE  PAllT,    the  Said  B  and  C  BIND 

and  OBLIGE  themselves,  their  heirs,  executors,  and  succesft* 
ors  whomsoever,  to  make  payment  to.  the  said  A  B,  and. his 
heirs  and  assignees,  of  the.siim  of  money  after  j^>ecified,  in 
name  of  yearly  rent  or  tackduty,.  viz.  suck  a  sum  of  money 
as  shall  be  the  price  of  .  .  hundred  bolls  of  wheat,  each 
of  four  Winchester  busheb,  ^uch  price  being  always  calcu- 
lated at  sixpence,  per  bushel  below  the  average  {nice  of 
wheat,  as  the  same  shall  be  ascertained  by  the  prices  periav 
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iieaily  {KubKsfaed  in  the  London  Gazette^  daring  the  twelve 
months  preceding  each  term  of  payment  of  rent,  for  regu» 
lating  the  importation  of  grain,  in  terms  of  the  late  Act  of 
Parliament,  entituled  **  An  Act  to  amend  the  Jaws  now  in 
*'  force  for  regulating  the  importation  of  corn, "  bearing 
date  the  ^Sd  day  of  March  1815 ;  which  yearly  rent  or  tack^ 
duty  shall  be  payable  by  the  said  tacksman  and  his  cau^ 
tioner,.  and  their  foresaids,  at  two  terms  in  the. year,  Whit- 
sunday and  Martinmas,  the  value  of  half  the  said  quantity 
of  wheat  to  be  ascertained  by  the  average  price  as  afore^id, 
to  be  paid  at  each  term,  making  the  first  term's  payment 
thereof  at  the  term  of  Whitsunday  18  for  the  half  year, 
preceding,  and  the  next  at  Martinmas  thereafter,  and  so 
forth  half  yearly  thereafter,  during  the  currency  of  this  tack, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate 
expenses,  in  case  of  failure,  and  the  legal  interest  of  each 
term's  payment,  from  the  time  the. same  becomes  due  dunng 
the  nonpayment  thereof;  Pbovidinq.al  waits,  as  it  is  here* 
by  expressly  provided  and  declared,  that  in  the  event  of 
the  price  of,  the  said  hundred  bolls  of  wheat,  aacertain<4 

ed  as  aforesaid,  falling  below  the  sum  of  L.  .  Sterlings 
the  said  sum  of  L. .  Sterling  shall  be  deemed  to  be  and 
paki  as  the  rent  for  the  year  or.  years  in  which  the  price  of 
the  said  .  hundred  bolls  of  wheat,  shall  not  amount  to  the 
foresaid  sum  of  L.  Sterling ;  And  in  the  event  of  the 
price  of.  the  said  hundred  bolls  of  wheat,  ascertained  as 
aforesaid,  exceeding  the  sum  of  L.  Sterling,  the  said 
8vm  of  L.  !  Sterling  shall  be  deemed  to  be  and  paid  as 
the  rent  for  the  year  or  years  in  which  the  price  of  die  said 
hundred  bolls  shall  exceed  the  sum  of  L.  .  Sterling) 
and  that  in  no  case  shall  the  yearly  rent  fall  below  the  sum 
of  L.        Sterling,  or  exceed  the  sum  of  L.  Sterling ; 

and  which  sums  of  L.  Sterling  and  L.  '  Sterling,  In 
the  respective  events  before  mentioned,  shall  be  payable  at 
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two  terms  ia  the  yeat  Whitaiuiday  and  Martinmas^  bgr  equal 
poitiensy  and  with  interest  and  penalty  as  before  expreaaedL 
As  ALSO,  to  PAY  and  delivze  to  the  minisler  of  f 

betwixt  Martinmas  and  Candlemas  yearly,  the  qoantity  of 

bolls  of  good  barleyi  and  bolls  of  good  eats,, 

of  the  measure  in  use  to  be  paid  to  the  said  minister^  being 
part  of  the  stipend  pajrable  to  him  ont  of  the  lands  of  . 

I  WHICH  grain  the  said  C  D  shall  begin  to  deliver  be* 
twixt  the  terms  of  Martinmas  and  Whitsunday  next,  and  to 
continue  regularly  thereafter  daring  the  currency  of  this 
lease ;  and  on  the  tenant's  producing  to  the  landlord  the 
aaid  minister's  receipt  for  the  said  victual*stipend,  he  shall 
be  allowed  deduction  out  of  his  rent  at  the  rate  of 
for  each  boll  of  delivered  barley,  and  for  each  boll  of 

delivered  oats :  And  fubthxr,  the  said  C  D  binds  and 
OBLIGES  himself  and  his  foresaids,  to  deliver  to  the  said  A 
B  and  his  foresaids,  during  the  currency  of  this  lease,  be* 
twixt  the  terms  of  Martinmas  and  Candlemas  yearly,  and 
commencing  the  delivery  betwixt  the  terms  of  Martmmaa 
and  Candlemas  next,  dozen  of  kain  hens,  or,  in  the 

opticm  of  the  landlord,  to  pay  Sterling  f(Mr  each  hen* 

And  purthbr,  the  said  C  D  binds  and  oblioxs  Umsdf 
and  his  foresaids  to  pay  the  whole  cess,  minister's  stipend, 
sdioolmaster's  salary,  and  idl  other  public  and  parochial  bar* 
dens  affecting  the  said  lands,  from  and  after  the  term  of 

,  and  thereafter  during  the  currency  of  this  lease* 
And  on  pboducino  dischabobs  for  the  same,  the  te^ 
nant  shall  have  full  allowance  for  what  he  shall  have  paid 
out  of  the  foresaid  rent ;  he  being  always  liable  for  whatever 
damage  or  expense  may  be  incurred  by  the  n^lect  to  pay  as 
the  said  public  burdens  and  parochial  duties  punctually  they 
all  due.  Ang  pubthxb,  the  said  C  D  binds  and  obligbs 
himself  and  his  foresaids^  to  carry  to  the  mill  of  the 

whole  grain  that  shall  grew  on  the  said  laads^  under  the  usuel 
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extepiiomr  td  be  grinded  thermit,  payiiig  &ker^6t  the  usnsk! 
nmtture  sind  kmnreshij:),  stud  pedbrtiiing  tlie  services  used  attd 
Wcmt.  And  in  regard  the  whole  houses  atid  fences  on  the 
farm  have  been  inspected  and  valued  by  ttien  mutually  chosen 
by  the  parties,  and  have  been  found  to  be  Worth  L. 
Sterling,  it  is  therefore  agreed,  that  the  same  shall  be  again 
inspected  and  valued,  at  the  termination  of  this  lease,  by 
two  persons  mutually  chosen  ;  and  in  case  the  said  houses 
and  fences  Sllall  have  Increased  in  vdlue,  the  said  C  D  and 
his  foresaids  shall  be  entitled  to  receive  from  the  said  A  B 
and  his  foresaids,  or  to  retain,  from  the  rent  due  by  him, 
the  amount  of  stich  iilCreased  value ;  whereas,  if  the  valu^ 
shall  have  decreased,  th6  Said  C  D  binds  and  obliges  him 
and  his  foresaids  to  make  payment  of  such  decrease  in  the 
value  to  the  said  A  B  and  his  foresaids,  alongst  with  the 
last  term's  rent  payable  under  this  lease ;  and,  during  the 
currency  of  this  lease,  the  said  C  D  binds  himself  and  his 
foresaids  td  keep  the  said  houses  and  fences  in  constant 
good  repair — fOr  tvhere  thejbrmer  tenant  has  become  bound 
to  leave  the  houses  andjences  in  fepair^  the  clause  thai/  be  thus 
expressed) — And  in  regard  that  L  M,  the  former  tenant, 
did,  by  his  lease  dated  ,  become  bound  to  leave  the 

houses  and  fenCes  on  the  said  farm  in  good  habitable  and 
tenantable  condition,  the  said  C  D,  in  consideration  of  hid 
obtaining  right  to  that  obligation,  does  hereby  admit  him«^ 
self  to  have  received  the  said  houses  and  fences  in  a  good 
habitable  and  tenantable  condition  :  And  he  further  binds 
and  obliges  himself  and  his  foresaids,  to  maintain  the  samei 
during  the  currency  of  this  lease,  and  to  leave  them,  at  ittf 
expiration,  ih  the  same  good  habitable  and  tenantable  tott* 
dition ;  and  THBREtdRE,  the  said  A  B  does  hereby  assign 
and  truisfer,  to  the  said  C  D  and  his  foresaids,  the  obliga-* 
tion  oil  the  said  L  M,  contained  in  the  lease,  of  date  fore* 
jElaid,  relatiife  to  the  houses  and  fences  on  the  said  fami| 
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committing  tD  him  full  power  and  authority  to  pursue  for 
implement  thereof,  and  to  receive  and  discharge  whatever 
sums  may  b^  due  thereon,  in  the  same  manner  that  the  said 
A  B  could  have  done  himself  before  granting  hereof* 
(When  a  netv  house  is  to  be  built^  the  JbUovdng  arrange^ 
ment  is  sometimes  made.J-^A^X)  in  regard  the  said  A  B 
has  advanced  to  the  said  C  D  the  sum  of  L.     *  Ster- 

ling, to  enable  him  to  build  a  dwelling-house  and  offices  for 
the  farm,vagreeably  to  a  plan  thereof,  signed  by  both  parties 
as  relative  hereto,  the  said  C  D  binds  and  obliges  him 
and  his  foresaids  to,  erect  and  finish  the  said  buildings 
consistently  with  the  said  plan ;  and  further,  to  pay 
per  cent  for  the  said  sum  of  L.  Sterling 

so  advanced  to  him,  and  that  as  an  aditional  rent,  from  and 
after  the  term  of  ,  alongst  with  the  Whitsunday's 

rent  yearly ;  beginning  the  first  payment  of  the  said  addi- 
tional rent  at  the  term  of  Whitsunday  ,  for  the  year 
preceding,  and  so  forth  during  the  continuance  of  this  lease : 
And  also,  in  regard  that  the  said  C  D  was  tenant  and 
possessor  of  the  said  lands,  and,  as. such,  bound  by  bis  for<» 
mer  lease  to  l^cep  and  leave  the  other  houses  on  the  farm  in 
good  tenantable  and  habitable  condition,  therefore  the 
said  CD  binds  and  obliges  hin^ielf  and  his  foresaids  to 
support,  during  this  leas^  and  to  leave,  at  its  expiration, 
the  whole  houses  on  the  said  farm,  both  those  now  building 
eonformably  to  the  said  plan,  and  those  formerly  built,  in 
good  tenantable  and  habitable  condition,  or  to  pay  such 
sum,  at  his  or  their  removal,  as  may  be  necessary  for  putting 
the  said  houses  in  that  state  of  repair ;  which  sum  shall  be 
fixed  by  two  persons  (each  party  choosing  one) ;  or,  failing 
such  nomination,  by  the  Judge-ordinary.  (When  nevojences 
are  to  be  made,  the  obligation  m(ty  be  thus  expressed,) 
And  further,  the  said  C  D  binds  and  obliges  him  and 
^is  fpresaids,  before  the  expiration  of  ^ears  from  this 
date,  to  enclose  and  subdivide  the  lands  of  ,  being 


ptri  of  the  lands  hereby  set»  agreeably  to  a  plan  thereof, 
signed  by  both  parties  as  relative  hereto,  and  that  with  good 
and  substantial  stone  and  lime  dikes,,  at  least  four  feet  and  a 

'  half  high,  or  with  double  live  feet  ditches  and  double  hedgeis, 
or  with  a  single  ditch  and  hedge,  with  a  turf  fence  or  bank 
at  the  back  thereof,  with  gates,  gate-steads,  and  water  pas- 
sages thereof,  all  to  be  made,  maintained,  and  lefl  in  good 
order  and  fencible  condition,  at  the  said  C  D*8  sole  expense, 
excepting  in  so  far  as  he  may  have  a  claim  of  relief  against 
the  adjoining  heritors,  in  terms  of  law ;  which  cilaim  the 
said  A  B  hereby  warrants  and  obliges  himsdf  to  render  ef- 
fectual to  the  said  C  D ;  and,  in  case  the  said  fences,  gates^ 
gate-steads  and  water-passages,  shall  be  found  incomplete, 
or  out  of  repair  at  the  termination  of  this  lease,  the  said  C 
D  BINDS  and  obliges  him  and  bis  foresaids  to  pay  such 
sum  for  putting  them  in  necessary  repair,  as  shall  be  ascer- 
tained by  the  estimate  of  two  persons,  one  chosen  by  each  party ; 
or,  failing  their  nomination  or  dedsion,  such  a  sum  as  shall  be 
fixed  by  a  decree  of  the  Sheriff,  to  be  sufficient  for  that  purpose. 

'  And  itk^cnate  the  said  tenant  shall,  at  any  time  during  the 
currency  i>f  this  lease,  neglect  to  keep  in  repair,  in  terms  of 
the  foregoing  obligations,  the  houses  and  fences  above  men- 
tioned, LIBERTY  is  hereby  expressly  given  to  the  landlord 

'  or  to  those  having  power  from  him,  to  employ  workmen  to 
execute  the  necessary  repairs ;  and  the  expenses  of  those 
repairs,  as  the  same  shall  be  instructed  by  the  receipts  of 

*  the  workmen,  the  tenant  binds  and  obliges  him  and  Iris 
foresaids  to  repay.    And  with  respect  to  the  mode  of 

'  cropping  of  the  said  lands  hereby  let,  the  said  C  D 
binds  and  obliges  himself,  and  his  foresaids,  to  manage 
the  same  according  to  the  following  regulations,  viz.— 

'  {Here  insert  stick  conditions  as  may  he  thought  proper) 

And  notwithstanding  the  foregoing  regulations  rela- 
tive to  the  cropping  and  management  of  the  said  farm,  the 
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mid  C  D  mi  bi«  fo^saUs  sbdl  h«r^  liiierty  io  d^  the 
wne  88  ibey  osAjr  tbu»k  f  roper,  4hey  in  that  ca^e  hef^oming 
boondy  us  tbey  thereby  bx^p  4iu)  pbi^iqe  thenqselveft,  topgy 
tbe  sum  of  jS/.  Sjt^rliiiig  yenriy  of  Ad4itiop«d  i^t  for  ^^^ 
EqglUh  acr9  altered  in  the  manag^oiest  from  the  plaii4d>oye 
laid  down ;  and  which  additional  r^nt  ahall  not  be  consi- 
d^ed  as  a  pcoalty,  but  aa  cooditiooiil  rent^  which  the  ^^d 
t^eo^nt  hereby  agrefeg  to  ^p^Ly^  |kt  the  terms,  und  oi^der  the 
aame  c^nditioii^s  with  the  prigit^d  rent  of  the  year  in  whi(^ 
ancb  fObange  t^k^&  plaqs ;  aod  whidi  additiomd  rent,  pro- 
f^ortiQt^  ¥i  miP^^r  foresaid,  /ibaU  be  payable  every  year 
in  whiph  th^.said  C  D  sb^  us^  ihiv  lib€»'ty  of  fdterapg  the 
aaid  ^lan  of  mai^a^ment.  And  vv^th^h^  the  said  C  P 
pbl^e9  him  and  bis  foresaids*  ito  r^pmy  to  tk»  aaid  A  0  ^d 
hi$  for^Bajds*  a^y  lorn  <«r  dm»&^  wU^h  m^  b^pp^  i^^  tbe 
lidWiea  lopa  th^  farm  frpm  toj  injp  &r  as  .|he  aa^nf  fib^l 

Jvqpp^  ito  Jbip  DE^Qsmied  by  ti^eioqmmmfi^^y^iwv^^m^ : 
Ani»  for  ik^m^  A  B  wd  bjs  /i^r^mds  ^bw  fiirifc^  fsep^- 
«ty  io  tbe  ppyomit  of  suqb  Jqw*  mi  in  order  ^^vp  tbem 
an  etqoivaW  fer  i^r  right  pf  bypajj^^c  <wer  fi^e  §ir^  in 
f;ase  of  apy  lo^s  which  it  may  #ust«ifc  frpm  firg,  Ae  sf^d  P  P 
B^KDA  and  QB^ic]^  him  ^MPid  his  foresaids  ^o  »f suicjb  jtbe 
a#id  hpiosfe  hi  t^  ^isuraiip^  pSc9  itp  Uie^^pt 

pf  ir.  ;  AKP  At-sp  to  ^N^9]^«  IP  the  a^inp  p$ce  the  . 

crop  jp  :tbe  bai:n«>yard  ^o  the  p&tent  of  at  le^t  one  year's 
Tdpt  of  .^e  flaid  lands  i  to  pay  the  preipiums  theireofy  apd  to 
report  riep^ipts  fpr  payment  .of  the  premiums  regidarly  4vr- 
ing  th^  coBtinv^tnpe  of  this  l^a^ ;  the  policies  of  which  ip- 
aur^fse,  :and  jthe  spms  of  moppy  %hs^  mayli^  due  thei:epP9 
tb^  sajd  Q  P  doea  hereby  Assxpir  upd  t^b^nsf^  to  the 
J9id  A  JP  ^nd  his,for^aid^,  with  fvi^  pqwjp^r  to  the  said 
A  3  and  bis  foresaids  to  recover  and  discbai;gp  the  samp, 
4be  «ums  ao  received  being  applied  tP  thp  Ipm  ^us^ped 
by  tbe  ^^d  Jioiisef,  for  which  C  D  is  liable  in  manner  forp- 
said,  or  to  the  rents  due  by  him  at  the  time.    And  the  said 


C  D  iinds  and  Mges  himself  rnidlik  fcoreiaids  to  continue 
i^  the  Undg  hereby  let,  the  whole  straw  thai  shall  grow 
(thereon  sad  to  hy  i^on  the  siune  the  whole  dukg  that  shall 
^  m%d^  upon  the  larm  during  the  currency  of  this  tack ; 
As  alsoi  Ihat  he  and  they  shall  leave  upon  the  lands  at  the 
«xpiry  of  this  tack,  if  veqaired-so  to  do  by  the  landlord  or 
{ncomjpg  t0Kimi  three  months  before  the  term  of  removaly 
(the  whol^^f  the  com  and  fodder  of  the  last  crop^  or  such 
|i«st  Iherepf  as  thqr  shall  desire  to  have,  to  be  paid  for  by 
4be  lasdloFd  4a  incoming  tenant*  at  such  price  as  shall  be 
pat  theseon  by  two  men  to  be  mutually  chosen  by  the  par- 
<tie9>  or  by 'an  oivrsman  to  be  appointed  by  the  .referees  in 
the  enr^nt  of  .their  disagreeing ;  and  whatever  dung  shall 
then 'VOBaaia  on  the  lands  shall  be  left  thereon  for  die  use 
and  ^bpof  of  the  proprietor,  without  the  tenant  receiving 
sWf  4iUow4MlO0  tbevefioir :  Farther*  the  C  D  binds  and  obliges 
i^9ii  and  hif  fioreesids  to  stock  the  said  faun  properly  and 
aniEeieatl^  -at  his  entry  thereto,  and  to  ke^p  it  i^  during  the 
vhde  period  of  his  possession.    ArCd  that  they  shall  give  sis: 
j^s'-servioe  of' one  man  and  one  horse  yearly  if  required,  to 
fsiiah  SBorviee  or  work  as  the  said  A  B  or  his  foresaids  or  their 
/actors  for  the  time,  shall  judge  ^eoesaary  foit  the  policy  or 
ifljfisoveaeat  of  theaaid  estate  in  the  country,  at  any  place 
#ot'#3Q0Be4ui^        miles  from  the  lands  hereby  Jet^   And 
ifipllier,  |he  said  C  D  obliges  himself  and  his  foresaids  to  pay 
shiUii^s  (Sterling  yearly  far  each  goat  or  sheep 
idiAt  ^Hdl-be^kept  on  the  aaid4ands,  either  of  his  own  or 
others ;  and  not  to  icut  peats,  tui(  screws,  or  feal,  in  any 
Juif  ^M*  me^ow  ground,  or  any  other  grouad  capc^ble 
jsf  imprevemenl^  but  only  in  the  mosses  and  muirs  proper 
JSMr-those  purposes  the  peats  to  be  <sut  rc;gular]y  with  the  hags 
•in  4ti«dkght  Hoes  so  as  the  water  may  run  off,  and  there 
<inay  be  no/standing  pools,  and  the  parings  to  be  laid  regular- 
ly ^4lb  'the  grass  or  heathside  uppermost.    And  it  is 
hereby  expressly  provided  and  declared,  that    heirs-por- 
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iioncrs  shall  have  no  rrght  of  succession  in  this  lease,  tte 
eldest  daughter  a1wa}'^8  succeeding  without  division;  and 
farther  declaring,  that  it  shall  be  in  the  power  of  the  said 
C  D  to  appoint  any  one  of  his  children,  whether  son  or 
daughter,  to  succeed  him  in  this  lease:  And  likewise,  it  is 
hereby  expressly  provided  and  declared,  that 'the  said  C  D 
and  his  foresaids  shall  possess  the  lands  hereby  let  with 
their  own  stock,  and  by  themselves  or  servants  allenarly,  and 
shall  not,  directly  nor  indirectly,  subset  or  allow  any  pre- 
carious possession  thereof  to  any  person  or  ^persons  whatso- 
ever, except  with  the  consent  of  the  said  A  B  as  aforesaid ; 
and  in  case  the  said  CD  or  his  foresaids  shall  allow  two^ 
years'  money  rent  to  run  into  the  third  unji^^d,  or  shtill 
become  bankrupt,  or  suffer  their  effects  to  be  sequestrated, 
or  if  they  shall  voluntarily  divest  themselves  of  their  effects, 
then,  and  in  any  of  these  e\-ents,  this  tack  shall  become  ipso 
facto  null  and  Void,  as  if  the  same  had  never  been  entered 
Into,  and  aH  right,  title,  and  management  of,  or  in  the  said 
lands,  competent  to  the  tenant  under  this  lease,  shall  cease 
and  determine,  and  the  same  is  hereby  declared  to  be  for- 
feited to  the  landlord  accordingly ;  and  it  shall  not  be  lawful 
to  the  said  C  D  and  his  foresaids  to  purge  the  irritancy  ofi 
account  of  the  rent  remaining  in  arrear,  at  the  bar ;  dedar- 
ing  also  hereby,  that  in  the  event  of  any  such  subset  or 
precarious  possession,  legal  or  voluntary,  it  shall  ^be*  lawful 
for  the  said  A  B  and  his  foresaids  to  resume  the  possession 
<)f  the  whole  subjects  hereby  let,  or  only  sucb  part  thereof 
as  has  been  so  possessed  by  others  than  the  principal  tenant, 
and  that  hre'd  manu,  without  declarator  or  other  procedure 
at  law,  allowing  to  the  tenant  d*  deduction  of  rent  for  what 
is  resumed,  in  proportion  to  the  total  rent  of  the  said  lands. 
And  the  said  C  D  binds  and  obliges  him  and  his  fore^ 
saids  to  FLIT  and  remove  from  the  lands  hereby  set,  at  the 
expiration  of  this  lease,  and  to  leave  the  same  void  and  redd 
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to  thewd  A  B  and  his  foresaids,  and  iheir  tenants,  ami 
that  withoat  any  warning  w  process  of  removing  t  And  it 
is  horeby  exprcKBsly  PRoviDcn  and  bsci;.ar8D,  that  if  die 
said  C  D  or  his  foresaids  shall  oontmoe  to  possess  the  lands 
hereby  set  nPterthe  expiratioid  of  the  fiire^d  period  of 
years,  thsn  and  in  tHAT  case  he  and  they  shall 
be  BOtTHD,  as  they  are  hereby  bound,  to  pay  to  the  said 
A  B  and  his  foresaids,  the  sum  of  L.  Sterling  of 

yearly  rent,  for  the  year  or  years  daring  which  they  shall 
eiNitinQe  to  possess  the  said  farm  after  the  expiration  of  the 
period  aforesaid ;  and  that  at  the  terms,  under  the  penalt^y^ 
and  with  interest  above  expressed.  And  lastly,  both  par- 
ties  bind  and  oblige  themselves  and  their  foresaids  to  imple* 
inent  their  respec^ve  parts  of  the  premises  hinc  inde  to  each 
other,  under  a  penalty  of  Steriing,  to  be  paid  by 

the  party  failing  to  the  pwrty  observing,  or  willing  to  iob- 
servethe  same^  over  and  above  performance.  And  they 
coiisent  to  the  rqpbtiration  hereof,  ^c  (as  on  pa§B  147)* 

VARIOUS  CROPPIHG  CLAUSES. 

Clame  in  a  Mid^Lcihian  Lease* 

An0  the  said  C  D  IMndsand  oUiges  himself  and  his  fore- 
saids,  to  observe  the  following  rales  in  the  coltivatioh  of  the 
nid  lands,  viz.  never  to  have  lesci  than  one  fourth  of  the 
arable  Imxds  in  grass  properly  sown  down  with  a  sufficient 
quantity  of  clover  and  rye  grass  seeds,  almig  with  the  first 
crop  after  fallow,  potatoes  or  turnips,  sufiSciently  manured 
With  dang  or  lime ;  the  remaining  three-fourths  of  the  lands 
which  may  be  in  tillage,  shall  be  divided  into  three  breaks 
or  divisions,  as  nearly  equal  as  possible,  one  of  which  shall 
be  in  oats  after  grass,  one  in  fallow,  potatoes  or  turnips, 
and  the  remaining  third  in  oats,  barley  or  wheat,  after  such 
fallow  or  green  crop ;  and  on  no  occasion  shall  there  be 
taken  more  than  one  white  crop  of  any  part  of  the  lands 

VOL.  II.  L 
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llMweby  fet,  witltoiit  die  interfeotfam  of  folloir  or  greea  etopi 
except  in  the  caM  of  the  rye  gras^  and  clover  town  down, 
wkh  soeh  wUfee  cr^  after  falhmr  iniigiviiig»  wlien  the  te^ 
neat  shall  be  empowered  to  take  another  white  crop»  and 
lay  the  ground  down  of  newe,  provided  that  the  fact  of  the 
ftwt  sown  down  grasa  aaiagsfkig  after  hanng  been  properly 
sown,  harrowed  And  roHed»  shall  be  asdBrtained  to  the 
satisfbction  of  the  said  A  B,  or  of  the  factor  or  manager 
of  his  estate  for  the  timey  evidence  of  which  mnat  be  rf« 
forded  by  dieir  written  report  to  that  efiect  t  And  parti* 
coltfly  at  the  expiration  of  the  lease  two-fifths  of  the  arriile 
kmd  riiall  be  left  in  grass  sown  down'  as  aforesaid ;  and  the 
said  C  D  binds  and  obliges  himseif  and  his  foresaids^  to 
pay  L.5  Sterling  of  additional  rent  for  eadi  aere  managed 
contrary  to  the  above  legulationsy  and  that  over  and  abovOf 
and  alo^g  with  the  rent  above  stipulated,  and  over  and  a« 
bove  such  damages  as  may  be  fixed  by  two  persons  miita* 
ally  chosen  for  dmt  purpose ;  and  fiurther,  the  f aid  C  D 
binds  and  obliges  himself,  and  his  foresaids,  to  allow  the 
proprietor  or  incoming  tenant  to  sow  grass  seeds  along 
with  their  last  crop,  which  the  outgoing  tenant  shall  har* 
row  and  roll  in,  without  being  allowed  any  claim  for  da- 
naages  done  to  their  coring  oi?  for  die  expeqse  of  harrowing 
or  rolling  in  said  grass  seecUi  and  wUcb  the  said  C  D  or 
his  foresaids  shall  not  permit  any  of  their  cattle  to  pasture 
Or  trespass  oh  after  the  separation  of  the  crop  from  the 
ground ;  and  that  if,  notwithstmiding  hereof,  they  shall  still 
do  so,  the  said  C  D  binds  and  obliges  himself  and  his  f<»e« 
saids,  to  pay  L.1  Sterling  for  every  bead  of  cattle  so  tres* 
passii^,  each  time  they  shall  be  detected. 

, ,  ft 

Another  Exampk  ^a  Cropfing  Clause  in  a  Mid^Lothian 
.     .  Lease* 

And  with  regard  to  the  mode  of  cultivating  die  lands 
hereby  let,  it  is  covenanted  and  agreedi  JFirstp  That  the  Maiiyi 
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Furk  shall  not  be  considered  as  forming  part  of  the  tOIage 
farm,  but  shall  remain  in  permanent  grass  for  pasture,  and 
neyer  be  cat  for  hay.  Second,  That  the  remainder  of  the  land 
composing  the  tillage  farm  shall  be  numaged  in  everj  respect 
in  an  orderly  improving,  and  husbandman-like  manner,  one 
quarter  of  it  at  least  being  always  in  grass  sown  down  with 
tlie  first  crop  after  ba^e  fallow,  turnips  or  potatoes,  with  at 
least  7  lib*  red  cloyer,  7  lib.  white  cloyer,  and  one  bushel  of 
good  perennial  rye-grass  per  acre,  at  the  sight  of  the  land* 
lord,  or  a  person  employed  by  him ;  another  quarter,  or 
such  part  of  that  quarter  as  may  not  be  in  grass  in  addition 
to  the  grass  before  provided  for,  must  always  be  in  bare 
fkllow,  turnips  or  potatoes,  properly  laboured,  manured,  and 
horse  and  hand-hoed ;  it  being  exprossly  agreed,  that'  not 
more  than  one-fourth  of  the  said  quarter  or  fallow  break 
shall  ever  be  in  potatoes,  isnd  that  not  less  than  one  entire 
field  of  the  said  fallow  break  shall  always  be  in  bare  fallow  $ 
the  remuning  half  of  the  said  tillage  farm  may  be  in  com, 
but  oats,  barley,  wheat  or  rye  must  never  be  sown  on  any 
part  of  it  in  succession  to  each  other,  nor  twice  successively, 
but  always  with  the  intervention  of  a  bare  fallow,  a  crop  of 
turnips,  or  potatoes,  or  grass.  Where  beans  or  peas  are 
sown,  they  shall' be  considered  not  as  a  ftiHow,  but  as  » 
com  crop  ;  and  it  is  hereby  farther  stipulated,  that  no  fidd 
on  the  farm  shall  evar  contain  grass,  fallows,  and  com,  or 
any  two  of  them,  but  shall  alwajrs  be  either  in  gnus  en« 
tirely,  in  fallow  entirely,  or  in  green  crop  entirely,  or  in  corft 
entirely.  Third,  The  tenant  shall  not  be  at  liberty  to  sell  or 
dispose  of  any  turnips  off  the  &rm,  or  to  sell,  gififc^  bum,  or 
destroy  any  straw  or  chaff  produced  on  the  farm,  die  whole 
of  which  must  be  used  on  the  premises,  and  the  manure  pro- 
duced thereupon  applied  to  the  land ;  nor  to  sell  or  diqpose 
of  any  hay  grown  upon  the  farm,  unless  upon  condition,  that, 
for  every  thirty  stones  of  hay  to  be  sold  or  disposed  of,  be  shall 
show  to  the  satisfaction  of  the  landlordi  or  Of  a  person  em* 

l2 


164  APPENDIX  U. 

ployed  by  hioiy  that  five  bolls  of  shell  limey  or  one  doubles 
cart-load  of  good  horse  or  cow  dung,  not  the  produce  of 
the  farm,  has  been  actually  laid  upon  it,  at  any  time  within 
twelve  months  previous  to  such  sale  and  disposal ;  and  it 
shall  be  competent  to  the  landlord  to  stop  any  removal 
of  hay  from  the  premises,  unless  the  above  mentioned 
conditions  shall  have  been  complied  with.  Fourth^  The 
landlord  or  succeeding  tenant  shall  have  liberty  to  sow 
grass  seeds  with  the  said  C  D's  last  crop  on  that  part  of 
the  farm,  whieh  has  been  in  fallow,  turnips  or  potatoes« 
the  preceding  year,  which  grass  seeds  shall  be  properly 
rolled  or  harrowed  in  by  the  said  John  Meikle  when  re- 
quiredy  without  any  allowance  for  expense  or  damage 
for  so  doing,  he  having  the  same  privilege  at  his  en- 
try. Ftfthf  The  tenant  shall  not  have  liberty  to  sow  any 
more  lint  or  flax  than  is  sufficient  for  the  moderate  use 
of  his  family-  and  servants.  Sixlhf  And  with  regard  to 
the  state  in  which  the  said  C  D  shall  leave  the  farm 
at  his  removal,  it  is  agreed,  that  the  fallow  break  to  be 
quitted    by   him    at    Candlemas  ,  (and  which 

shall  then  have  been  once  ploughed  by  him),  shall  consist 
of  four  whole  or  entire  fields  at  least,  whether  the  same 
shall  exceed  or  fall  short  of  the  exact  quarter  of  the  tillage 
fiirm  by  a  few  acres.  And  it  is  farther  agreed,  that  the 
land  to  be  left  ip  grass  in  addition  to  the  Mains  Park  at 
Whitsunday  >  9own  down  with  the  first  crop  after 

bare  fallow  or  turnips,  properly  laboured  and  manured,  witb 
at  least  15  double  cartloads  of  dung  per  acre,  with  the 
quantity  of  clover  and  rye*grass  seeds  above  prescribed, 
ii^all  consist  of  four  whole  or  entire  fields  at  least,  whether 
the  same  shall  exceed  or  fall  short  of  the  exaet  quarter  of 
the  tillage  farm  by  a  few  acres,  provided  always  that  the 
fallow  break  and  grass  lands  together,  shall  make  up  not 
less  than  one  half  of  the  tillage  farm ;  and  any  one  of  the 
said  grass  fields,  that  shall  be  pointed  out  at  the  time  by 
the  said  A  B  or  his  representatives,  shall  be  stubble,  hain- 
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ed-fot  the  betiefit  of  the  landlord  or  succeediug  tenant,  at 
bis  entry  to  it  at  Candlemas  •    And  in  order  that  the 

quantity  and  quality  of  the  grass  seeds  sown  on  the  fields, 
may  be  to  the  satisfaction  of  the  landlord  or  succeeding  te- 
nanty  the  same  may  be  purchased  by  either  of  them  at  the 
best  market  price  of  the  time,  at  the  expense  of  the  said 
C  D  or  his  aforesaids;  but  should  they  neglect  to  do  so^ 
the  said  C  D  shall  nevertheless  remain  as  fully  liable  in  da- 
mages/ should  the  said  ground  not  be  properly  sown  down, 
as  he  would  hftve  been,  had  this  power  not  been  retained^ 

Another  Example, 

With  respect  to  the  management  and  cultivation  of 
tlie  said  lands,  the  said  C  D  binds  and  obliges  iiim- 
self,  and  his  foresaids,  never  to  have  more  than  three- 
fourths  of  the  said  lands  ia  tillage,  at  one  and  the  same 
time  during  the  curreney  of  this  lease,  and'  of  the 
said  lands  in  tillage,  one«fourth  shall  be  yearly  in  summer 
fallow  or  green  crops,  properly  manured  with  dung  or  lirne^ 
and  the  tenant  shall  never  have  two  white  crops  in  succes* 
sion  upon  any  part  of  the  said  lands,  without  a  fallow  or 
green  crop  intervening:  And  farthea,  it  is  hereby  de** 
clared,  that  all  lands  laid  down  in  grass,  shall  jiniformly  be 
sown  off  with  the  first  crop  after  fallow  or  ^reen  crop,  with 
sixteen  pounds  of  white  and  red  clover  seeds,  in  equal  pro- 
portions, and  one  firlot  of  perennial  rye*gras8  to  the  acre ; 
and  that  no  grass  shall  be  cut  for  hay  above  once,  after 
being  sown  off:  And  farther,  it  is  hereby  declared,  that 
&e  fourth  part  of  4Jie  land  in  tillage,  which  the  tenant  is 
bound  to  have  in  fallow  or  green  crop,  shall,  during  the 
last  year  of  this  lease,  be  in  turnips,  and  the  tenant -shall 
be  allowed  till  the  1st  day  of  March  following,  to  eat  and 
consume  the  same  upo^  the  ground ;  but  providing  always 
ih^t  the  landlord  or  incoming  tenant  shall  have  it  in  jtheir 
pption^  to  accept  of  and  take  the  said  crop  of  turnips,  acy 
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cording  to  a  fair  valuttioa,  to  be  put  thereon  bjr  two  mu- 
tual persons,  one  to  be  chosen  by  each  party;  and  in  case 
of  their  differing  in  opinion,  by  an  oversman,  to  be  named 
by  the  said  aibiters,  and  the  determination  of  the  said  ar- 
biters or  oversman  shall  be  final  and  binding  on  boch  p^*" 
ties.  But  in  case  the  landlord  or  incoming  tenant  shall  a« 
vail  themselves  of  the  said  option,  to  take  the  said  turnip 
crop  at  a  valuation  as  aforesaid,  they  shall  be  obliged  to 
givp  notice  of  such  their  intention  to  the  outgoing  tenant^ 
at  the  term  of  Martinmas,  old  style,  in  the  last  year  of 
this  lease :  And  farther,  the  said  C  D  binds  and  obliges 
himself  and  his  foresaids,  to  consume  yearly  the  whole 
straw  growing  upon  the  &rm  by  their  cattle,  for  the  pur- 
pose of  making  manure  to  the  lands,  and  to  use  the  whole 
dung  to  be  made  on  the  said  lands,  or  in  th^  stables  erect«* 
ed  thereon,  in  manner  after  mentioned,  as  manure  upon 
the  said  lands,  and  also  to  leave  the  whole  straw  of  the  last 
year's  crop  of  this  lease  in  steelbow,  for  behoof  of  the 
landlord  or  incoming  tenant ;  and  the  sud  C  D  and  his 
foresaids  shall  also  leave  upon  the  lands  hereby  let,  the 
whole  dung  made  thereon  during  the  period  of  six  months 
preceding  their  removal ;  and  it  is  hereby  dxci.arbd,  that 
the  grass  land  to  be  left  by  the  tenant  at  the  end  of  this 
lease,  shall  be  left  in  whole  fields,  lymg  contiguous,  as 
near  as  may  be,  and  not  in  detached  pieces;  and  the  land- 
lord or  Incoming  tenant  shall  have  liberty  to  sow  grass 
seeds,  along  widi  the  last  crop  of  tins  lease,  sown  on  the 
preceding  year's  fallpw  or  green  crop,  which  the  outgoing 
tenant  shall  be  bound  to  harrow  and  roll  in  at  his  own  ex-, 
pense,  without  makmg  any  claim  for  daipage  on  that  ac- 
count. 


Another  Example. 
And  the  said  G  D  binds  and  obliges  himself  and  his  fore« 
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SAidsi  ta  observe  the  foUowitig  mode  of  management :  viz. 
That  the  said  C  D  and  hit  foresaida  shall  keep  yearlyi  dar^ 
log  this  lease,  at  least  onepfifth  part  of  the  arable  laiiicis  of 
the  whole  farm  in  sown  grassy  tmd  leave  at  least  that  pro- 
piNrtioii  of  the  said  fann  in  sown  grass,  lying  contiguous, 
in  one  or  two  fields,,  at  the  expiration  of  this  lease.  Se* 
condl^y  Of  all  the  lands  kept  in  tillage,  at  least  one*fourth 
part  diall  be  each  year  in  fidlow,  turnip,  potatoes,  or  drill* 
ed  beans,  which  shall  all  be  properly  hoed,  and  which  pro- 
portioQ,  whether  in  &llow,  turnip,  potatoes,  or  drilled 
beans,  shall  be  sufficiently  manured,  and  of  which  pro* 
porticm,  not  more  than  one  half  shall  be  in  drilled  beans, 
the  other  half  bei^g  in  &llow,  turnip,  or  potatoes.  Thirds 
Igff  All  the  lands  sown  down  with  grass,  shall  be  sown  with 
a  sufficient  quantity  of  good  and  souild  grass  seeds,  along 
with  the  fallow  crop,  or  w^  the  first  crop,  after  the  turnip^ 
potatoes,  or  the  second  crop  after  the  drilled  beans.  Faurihr 
fys  The  said  C  D  and  liis  foresaids  shall  not  sow  wheat  after 
wheat,  nor  shall  they  aow  any  more  wheat  on  the  said  ]and<, 
in  any  of  the  last  three  years  of  this  lease,  than  what  they 
have  been  accustomed  to  sow  annually  during  the  preced- 
ing years  thereof.  And  it  is  hereby  peglarko,  diat  the 
said  A  B  or  bis  foresaids,  or  the  incoming  tenants  shall 
have  power  and  liberty  to  sow  grass  seeds  in  due  time  upoft 
the  whole  lands,  or  «oy  part  thereof  in  tillage,  with  the 
last  or  waygoing  crop ;  and  the  said  C  D  or  his  foresaids 
shall  be  bound  to  roll  or  harrow  in  the  same,  without  eny 
allowanoe.  And  it  shall  not  be  lawful  to,  nor  in  the  power 
of  the  said  C  D  or  his  foresaids^  to  pasture  their  caittle  <^ 
other  bestial  after  the  harvest,  on  the  lands  sown  down  with 
grass  seeds  as  aforesaid. 

Clause  in  an  Ayrshire  Lease. 
And  the  said  C  D  binds  and  obliges  himself  and  hb  fore- 
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Oads^  tomaiiagey  oaltivateand  manure  the  land*  hereby 
lei>  in  a  properand  regular  manner,  according  to  the  rules 
of  good  husbandry;  and)  in  particular,  to  manage,  culti- 
vate and  manure  the  field  lying,  Sec  and  that  small  piece 
of  fiat  land  lying,  &c«aceordhig  to  a  four  shift  rotation, 
that  is  to  say,  that  each  year  during  the  currency  of  this 
tack,  the  said  G  D  and  his  foresaids  shall  have  one-fpurth 
thereof  in  white  crop,  after  hay,  cut  grass,  or  pssture; 
another  fourth  in  green  crop  or  summer  fallow,  properly 
performed  with  a  sufficient  number  of  ploughings,  and  suf* 
ficiendy  manured;  another  fourth  in  white  crop,  sown 
down  with  a  sufficient  quantity  of.  clover  and  rye-grass 
seeds,  and  the  remaining  fourth  in  hay,  grass  for  cuttiag 
green,  or  pasture,  manuring  the  same  sufficiently  with 
dung  or  seaware,  at  least  once  daring  each  course  of  crop* 
ping;  and.  with  regard  to  the  remainder  of  the  lands  lying, 

•  the  said  C  D  bbds  and  obliges  himself  and  his  fore^ 
,  to  manage,  cultivate  and  manure  the  same  as  foU 

lows:  viz;  to  cultivate  the  same  in  five  divisions,  as  nearly 
equal  as  the  presoat  enclosures  will  admit,  and  not  to  take 
two  consecutive  white  crops  from  any  part  thereof,  nor  to 
break  up  from  pasture  more  than  one  of  the  said  five  divi* 
aions  in  any  one  year ;  and  that  eadi  division,  after  being 
Inrokenup,  shall  be  cultivated,  managed  and  manured  as 
follows:  vi«.  the  first  year  after,  being  broken  up,  it  shall 
be  in  white  crop,  the  second  year  in  green  crop  or  summer 
fidlow,  properly  performed  with  a  sufficient  number  of 
"ploughings,  and  suffidentty  manured ;  the  third  year  it 
shall  be  in  a  white  crop,  sown  down  with  grass  seeds,  at 
the  rate  of  not  less  than  two  bushels  of  best  perennial  rye* 
grass  seeds,  and  four  pounds  of  red,  and  seven  pounds  of 
white  clover  seeds  per  acre ;  *  the  fourth  year  it  shall  be  in 
'— .>i  . 

*  If  thought  necessary,  the  following  provision  may  here  be  added : 
f|  ft^  \$f  ffl^erp  t|ie  lands  ar^  intended  to  remain  in  pasture,  bu{;  wherf 
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hay  or  pastarei  mid  the  fifth  year  it  shall  be  in  pattore  im- 
ly ;  after  whicfai  the  hmds  so  coltivated  may  be  broken  up» 
in  which  case,  or  at  whatever  other  period  the  same  thall 
be  again  broken  up,  the  same  course  of  management  shall 
be  followed :  Dbclarinoi  that  at  least  once  during  such 
coarse  of  cropping,  the  said  C  D  and  his  foresaids  shall 
manure  the  land  under  tillage  sufficiently  with  dung  or  sea- 
ware  ;  and  that  after  the  separation  from  the  ground,  of 
the  last  crop  in  each  course  of  cropping,  the  lands  sown 
down  shall  not  be  paiBtured  during  the  remainder  of  the 
season,  unless  by  sheep.  And  with  regard  to  the  lands  a« 
bove  the  old  line  of  road,  Stc.  the  said  C  D  and  his  fore- 
saids shall  be  at  liberty  to  break  up  from  pasture,  such* 
parts  thereof  as  may  not  have  been  already  broken  up  by 
Urn  rince  his  first  entry  to  the  said  lands,  under  a  former 
lack  thereof,  taking  not  more  than  two  consecutive  white 
crops  at  first  breaking  up,  after  which,  the  lands  so  brbktfii 
up  shall  be  in  green  crop  or  summer  fallow,  properly  per- 
formed with  a  sufficient  number  of  ploughings,  and  suffix 
eiently  manured,  then  one  white  crop  may  be  taken,  which 
shall  be  sown  down  with  grass  seeds,  at  the  rate  of  not  less 
than  two  babels  of  best  perennial  rye^grass  seeds,  and 
four  pounds  of  red,  and  seven  pourjds  of  white  clover  seeds 
per  acre ;  and  such  part  of  the  said  lands  as  are  now  under 
tillage,  shall  be  managed  and  sown  down  in  the  same  way ; 
but  it  shall  not  be  in  the  power  of  the  said  C  D  or  his  fore- 
saids, again  to  break  up  from  pasture  during  the  currency 
of  this  tack,  any  part  of  the  lands  so  sown  down,  or  any 
part  thereof  which  has  already  been  cropped  and  sown 
down  by  the  said  C  D :  Declaring  alwi¥S,  that  during 
the  last  year  of  the  currency  of  this  tack,  the  said  C  D 


tfaey  are  intended  for  tillage  immediately  after  hay,  not  less  than  two 
bushels  of  rye-gras8  seeds,  and  ten  pounds  of  red  clover  seeds  peracrp 
shall  be  sown.  *' 


And  hM  foresaids  dukU  be  boiwd  lo  prepare  such  parts  ot 
the  whole  lands  hereby  lel»  as  ought  regitlarljr  to  be  in  fal-. 
low  or  green  crop,  in  the  same  suiBoient  manner  as  he  is 
boiAd,  or  may  have  been  in  use  to  do  at  any  pretrials  pe«i 
riod  of  the  tack,  and  to  perimt  the  landlmrd  or  iaconuaig 
tmiant  to  manure  and  sow  the  same  in  proper  season*  and 
to  presenre  the  whole  dung  of  that  year  for  the  fallow  and 
green  crop,  applying  no  part  thereof  to  the  whole  crop^ 

Another  Exanqiejr$in  an  AyrMn  Lease. 

Farther,  the  said  C  D  binds  and  obliges  himself  and  bis 
foresaids,  to  labour  and  manure  the  lands  hereby  let,  ae* 
cording  to  the  rules  of  good  husbandry,  and  not  to  nm, 
out  or  over*>crop  the  same,  and  m  particular  to  /eultivaio 
them  regularly,  wad  not  in  small  or  detached  parcels,  and 
lo  observe,  daring  the  lease,  the  following  modes  of  culture 
and  cropping,  in  the  seyeral  cases  respectively :  via,  Fibst, 
of  the  bestarable  and  usually  tilled  fidds,  not  to  have  al 
ime  time  more  d^an  two^ths  und^  a  white  crop,  such  as 
wheat,  barley,  oats  or  rye^  and  not  to  take  two  such  crops 
in  close  sucoeflsion  from  the  same  land,  except  where  it 
shall  immediately  before  have  be^n  four  years  in  grass,  and 
tfai^ee  of  these  in  pasture;  in  which  case,  and  provided 
there  shall  not,  in  the  whcrie  of  such  usually  arable  grounds, 
be,  at  the  same  time,  or  in  consequence  of  doing  so,  more 
than  two^fifths  in  white  crop ;  and  with  this  condition  siso, 
that  immediately  thereafter,  or  in  the  third  year  of  the 
breaking  of  ^he  same  from  grass,  the  land  shall  be  under  a 
hoed  tto!^  of  turnips  or  potatoes,  or  any  other  similiff  crop» 
or  eke  a  summer  &II0W,  which  hoed  crop  or  fallow  BhaU 
be  duly  tilled  and  manured,  two  white  crops  may  be  taken 
in  close  succession*  but  not  inore  than  two.  It  being  far- 
ther understood  and  conditioned,  that  no  land  shall  be  laid 
to  grass,  or  grass  and  clover  seeds  sown,  but  where  it  shall 
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have  been  cleaned  and  manured  with  mther  a  loramer  fal- 
low or  a  hoed  crop  in  tiie  previous  year ;  atid  that  fai  the 
httt  year  of  die  lease,  there  shall  be  if  not  one^fifth,  at 
least  oneHBixth  of  such  arable  and  tmuaily  tilled  landa  in 
grass,  raised  from  seeds  sown  in  the  immediately  preceding 
year.  Second,  of  the  arable  lands,  and  such  as  are  pre* 
ferably  fitted  for  grass,  not  to  have  less  in  grass  than  one- 
half,  aod  not  more  in  white  crop  or  corn  than  three-eighths 
at  one  time,  and  not  to  take  two  white  crops  in  immediate 
succession,  except  in  the  case  and  with  the  provision  and 
condition  before  expressed.  And  that  in  the  last  year  of 
the  leasey  there  shall  be  not  less  than  one-eighth  of  such 
land  in  grass,  raised  from  seeds  sown  in  the  immedlatdy 
jHPeceding  year.  And  it  is  hereby  stipulated,  that  as  tlm 
object  of  these  conditions  is  not  to  restrain  the  tenant  in 
the  fair  use  and  application  of  the  lands,  but  only  to  insure 
their  regular  cultivation,  he  shall  have  tiie  option,  within 
the  first  three  years  of  the  lease,  of  choosing  what  parti* 
cular  fields  shaU  be  included  in  the  one  or  the  other  of  the 
before  mentioned  divisions  or  classes,  and  also  whether 
the  arable  land  shall  be  all  under  one  or  oth^  of  them* 
or  under  two  separate  classes,  as  before  descr&ed: 
And  that  failing  his  doing  so,  in  a  writing  to  be  deHver* 
ed  to  the  landlord  or  his  factor,  before  die  end  of  the 
third  year  of  the  lease,  then  and  in  that  case,  the  land* 
lord  or  his  fkctor  shall  be  authorized  and  endtled  to  make 
such  selection  or  choice,  in  a  wridng  to  be  delivered  to  the 
tenant)  in  the  course  of  three  months  thereafter;  and  it 
is  hereby  declared,  that  from  either  of  those  selections  by 
the  one  or  the  other  party  so  made,  there  shall  afterwards 
(except  by  the  express  permission  of  the  landlord  by  a 
writing  under  his  hand),  be  no  variation  or  departure  in  the 
before  specified  management  of  the  se^rai  fields  by  the 
tenant,  without  his  subjecting  himself  to  the  payment  of 
the  additional  rent  aftermentioned.    Anj>  Third,  of  any 
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ioferior  grounds  on  the  farm,-  that  have  never  yet  been 
plou^edy  or  that  are  in  die  state  of  muir  lands^  or  that 
aie  mossy  lands,  only  occasionally  and  rarely  ploughed,  not' 
to  have  more  than  one  third  under  tillage  at  one  time,  and 
with  this  farther  understanding  and  condition,  that  no 
more  of  such  shall  be  broken  up  for  bearing  corn  than  can 
be  properly  cultivated,  and  that  what  part  of  them  is  plough* 
ed  shall  either  be  manured  with  lime,  or  with  a  compost  of 
lime,  brfore  breaking  them  np,  or  shall  be  manured  with 
lime  or  dung  before  being  laid  to  grass :  and  that  not  more- 
than  three  white  crops  shall  be  taken  from  such  lands  in 
dose  succession,  at  their  first  breaking  up ;  and  at  no  oth^ 
time  but  thai,  or  after  grass,  shall  more  than  one  white  crop 
be  taken :  and  that  when  laid  down  in  grass,  they  shall  Jie 
so  kept  for  twice  the  length  of  time  that  they  shall  have 
been  under  tillage  after  the  breaking  up,  or,  at  the  option 
of  the  tenant,  they  may  be  broken  up  again  at  the  end  of 
four  years  of  grass,  and  may  be  during  the.  remainder  of  the 
lease  cultivated  and  cropped  in  the  way  stipulated  for  the 
second  description  of  lands  before  mentioned.    And  the 
said  C  D  obliges  himself  and  his  foresaids,  to  manage,  cul* 
tivate,  and  crop  the  farm  in  the  last  four  as  well  as  In  the 
other  years  of  his  lease,  conformably  to  the  foregoing  re- 
gulations, and  to  have  and  leave  the  proportions  of  land  in 
grass  in  the  several  cases  respeetively,  also  copfomi^bly  to 
lliose  regulations,  and  particularly  in  the  year  immediately 
preceding  the  last  one  of  the  lease,  to  sow  down  properly 
tiie  breaks  or  divisions  that  then  fall  to  be  committed  to 
grass,  and  to  have  in  hoed  crop  or  summer  fallow,  those 
tliat  fall  to  be  so  treated ;  and  to  manage  and  cultivate  the 
fitrm  during  the  whole  currency  of  the  lease  in  a  proper 
husband-like  manner  for  the  mutual  benefit  of  the  parties; 
and  in  order  duly  to  preserve  its  productiveness,  not  to  sell' 
or  send  from  it  straw  or  turnips,  but  to  consume  the  same^ 
upon  the  farm,  and  apply  to  the  )fnd  the  m^ure  th$npfi^« 
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l^oduc^.  And  the  sUd  C  D  farther  biads  himself  and 
his  foroaidsi  to  pay  L.5  Sterling  of  additional  yearly  rent 
lor  each  acre  treated  or  cropped  different  from  the  rules  and 
conditions  before  mentioned^  which  adctitional  rent  shall  not 
be  ciHisidered  as  penal,  but  as  pactional^  and  not  liable  to 
Ifaiodification,  and  shall  be  paid  at  the  same  terms  with  the 
original  rent  of  the  year  or  years  in  which  such  alteration 
takes  place,  with  the  like  interest  and  penalty  in  case  of 
fiulure.  And  it  is  hereby  also  provided,  that  the  proprietor 
.or  hicoming  tenant,  shall  have  right  without  recompense  to 
sow  grass  and  clover  seeds  with  all  or  any  of  the  white 
crops  in  the  last  year  of  the  lease,  the  outgoing  tenant  being 
bound  to  harrow  and  cover  them  in  properly. 

Another  Example Jrom  an  AyrsJdre  Lease. 

And  farther,  the  said  C  D  binds  and  obliges  himself  and 
bis  foresaids,  to  manage,  cultivate,  and  manure  the  lands 
hereby  let,  in  a  proper  and  regular  manner,  according  to 
the  rules  of  good  husbandry  \  and  particularly,  in  the  first 
place,  that  the  improved  land  below  the  road  shall 

be  laid  down  with  grass,  with  one  crop  after  fallow  or  greem 
crop,  so  soon  as  it  can  be  got  conveniently  done ;  and  when- 
sown  out,  it  shall  have  not  less  than  at  the  rate  of  8  libu  of 
clover,  half  red  half  white,  and  two  bushels  of  perennial  ryci 
grass  seeds  per  acre,  and  it  shall  remain  in  pasture  for  not 
less  than  four  years,  and  before  it  is  broken  up,  that  it  shall 
be  limed  at  the  rate  of  70  bolls  of  shell  lime  per  acre,  whea 
one  white  crop  shall  be  taken,  the  next  a  drilled  green  crop 
or  fallow,  either  of  whi(^  to  be  properly  wrought  and  clean** 
ed  of  wefeds,  and  having  all  the  dung  produced  on  the  farm 
applied  to  it,  and  then  to  be  sown  out  with  a  white  crop, 
the  same  quantities,  of  clover  and  rye  grass  seeds  being 
used  as  before  specified,  and  to  remain  as  long  in  pasture, 
and  that  the  foresaid  rotation  shall  continue  to  be  observed 
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dttriDg  the  currency,  of  the  tack.  SeconMi^  Hat  the  land 
presendy  covered  widi  heather,  (whether  below  or  above 
the  foresaid  road)  before  it  ia  broken  up  shall  be  liotied 

at  the  rate  of  85  boUs  of  lime  shells  per  acre,  when  two  white 
crops  may  be  taken ;  the  third  shall  be  a  drill  crop,  or  fal* 
low  wrought  and  manured  as  before  mentioned*  and  it  shall 
tlien  be  sowed  out  with  a  white  crop ;  and  where  the  land 
is  dryt  the  same  quantities  of  clover  and  rye^grass  seeds  aa 
before  mentioned  shall  be  used,  and  where  it  is  wet  there 
ahall  be  sown  one  bushel  of  perenstal  rye  grass,  and  twa 
bushels  of  soft  or  white  grass  seeds,  and  8  lib.  of  clover  per 
acret  and  diereafter  it  shall  remain  in  pasture  for  not  less 
than  six  years,  and  where  it  is  broken  up  again^  it  shall  be 
put  under  the  same  rotation  which  has  been  above  pre- 
scribed for  the  land  at  present  improved.  Thirdly^  That 
the  meadow  shall  be  drained  and  top-dressed  with  a  com- 
post of  earth  or  moss  mixed  with  lime,  at  the  rate  of  not 
less  than  two  cartloads  per  acre ;  and  the  surface  shall  on 
no  account  be  broken,  excepting  where  it  is  too  rough  ^or 
mowing,  and  there  only  for  die  express  purpose  of  levelling 
it.    Fourthfyt  That  the  &ld  above  the  said  road 

which  has  been  limed  on  the  surface  shall  not  be  broken  up 
during  the  currenigr  of  the  tack. 

Clauie  in  a  F^ahite  Lease^  rdative  to  the  mode  of  Craping. 

• 

And  the  said  C  D  buids  and  obligea  himself  and  his  fore* 
saids,  to  manage,  numure,  Isdwur  and  crop  the  lands  here* 
by  set,  in  a  prefer  and  regular  manner,  and  not  to  run  out 
er  deteriorate  the  same  by  improp^  cro{^mg ;  and  parti- 
cularly,  without  prejudice  to  tius  genendi^,  it  is  hereby 
declared,  that  the  lands  shall  be  in  twe  divisioBa,  the  first 
division  to  consist  of  the  low  carse  lands  below  the  range 
of  quarries,  with  the  fields  below  and  to  the  westward  of 
the  house  of  ,  and  the  second  divisbn  to  con^ 
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Biat  (tf  ike  whole  other  paru  of  the  said  {kraii  lyhig  .above  and 
below  the  pidblie  road  leading  throu^  the  bmrony  of  ; 
aiid  which  lands,  comprehended  in  the  said  first  diWsion, 
shall  be  mmaged  and  cropped  in  a  rotation  of  sevens :  viz. 
Tl»  first  ^mtner  fkllow^  the  second  wheat,  the  third  green 
crdp,  suek  as  potatoes  or  beans,  the  fourth  wheat,  the 
fifth  barley,  sown  out  with  gfas^,  the  sixth  grass,  and  the 
seventh  oats ;  declaring,  that  during  the  last  four  years  of 
the  lease,  two  white  crops  shfdl  not  be  taken  in  suooession* 
iHHT  wheat  oftener  than  once  in  four  years  from  the  same 
field ;  and  during  the  hst  four  yeais,  the  tenant  shall  not 
subdivide  or  crop  in  c^erent  ways,  any  of  tbe  fields  com** 
posing  the  said  first  division,  but  shdl  continue  each  break 
or  division  of  the  same  sise,  and  so  crop  the  «ime  as  that 
none  of  the  fields  shall  be  sown  with  difik'ent  kinds,  of 
graifii  or  be  cropped'  partly  in  one  way  and  partly  in  ano* 
dier.  And  with  regard  to  the  lands  in  the  second  division^ 
they  shall  be  managed  and  crisped  in  the  following  rota* 
tion  of  sixes :  viz.  Tiie  first  summer  fallow,  the  second 
wheat  or  barley,  the  third  green  crop,  the  fourth  barley, 
th6  fifth  grass^  and  the  sixth  oats ;  or  if  the  tenant  choose, 
he  may  adopt  the  following  rotation :  viz.  The  first  summer 
fidlow,  the  second  wheat,  the  third  barley,  the  fourth 
grass,  the  fifth  picture  grass,  and  the  sixth  oats ;  declar* 
ing,  that  during  the  last  four  years  of  the  lease,  the  tenant 
shall  not  be  at  liberty  to  take  two  white  crc^  successively 
firom  the  sud  fields,  nor  wheat  oftener  than  once  in  six  years 
from  the  same  spot  during  the  whole  period  of  the  lease. 
And  with  respect  to  these  parts  of  both  divisions  of  the  landd 
which  shall  be  in  summer  fallow,  the  last  year  tiie  tenant  shidl 
^ve  the  lands  belonging  to  l^e  first  division  five  separate 
I^oughings  andharrowings,  and  those  lying  in  the  second  di- 
vision four  separate  ploughings  and  harrowings,  all  in  proper 
season,  for  which  he  shall  be  paid  by  the  incoming  ten«it,  e«- 
qual  to  a  fair  rent  for  the  land,  and  the  value  of  the  plough- 
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ings  and  barrowings^  agreeably  to  tbe  determmatioii  bf  Itf:* 
biters,  the  incoming  tenant  being  allowed  to  sow  the  said 
fallow  at  any  time  he  chooses ;  and  the  tenant  diall  be  ob« 
liged  to  leave  acres  of  the  farm  in  twnips  the  last  year, 
and  shall  be  paid  therefor  according  to  the  determination  of 
arbiters ;  and  the  grass  seeds  which  shall  be  sown  on  the 
seventh  part  of  the  said  first  division  the  last  year  of  the 
leasC)  shall  be  at  the  rate  of  twelve  poimds  of  red  clover, 
and  six  pecks  of  annual  rye^grass  per  acre,  and  what 
shall  be  sown  on  the  fields  in  the  second  division,  the  last 
year  shall  be  at  the  rate  of  eight  pounds  of  red  and  six 
pounds  of  white  clover,  with  six  pecks  of  perennial  rye* 
grass  per  acre.  And  the  landlord  or  incoming  tenant  shall 
furnish  or  pay  the  value  of  grass  seeds  so  to  be  sown,  pro* 
vided  they  are  sown  and  harrowed  in  at^  the  sight  of  the  in* 
coming  tenant  or  iactor,  they  always  preserving  the  young 
grass,  and  not  allowing  his  bestial  to  pasture  thereon ;  And 
farther,  the  landlord  or  incoming  tenant  shall  be  at  liberty 
to  sow  grass  seeds  at  the  proper  season  amongst  the  tenmt's 
last  crop  of  wheat  sown  after  summer  fallow,  and  the  way* 
going  tenant  shall  be  obliged  to  roll  in  or  harrow  the  same» 
without  receiving  any  compensation  therefor.  And  Uie 
$aid  portions  of  grass  and  summer  fallow  shall  be  laid  in 
entire  fields  or  enclosures,  or  regular  portions  of  fields ; 
And  further,  as  the  rent  before  stipulated  was  i^reed 
upon  on  condition  of  tlie  tenant  following  the  rules  of 
cropping  before  laid  down,  it  is  hereby  declared  that 
if  he  shall  crop  the  lands  in  a  diflferent  manner  and 
contrary  to  the  aboVe  regulations,  he  shall  pay 
Sterling  of  additional  rent  for  each  acre  so  cropped, 
which  shall  not  be  considered  as  a  penalty,  and  no  judge 
«hall  have  it  in  hb  power  to  mitigate  the  same  upon  any 
ground  whatever,  with  power  nevertheless  to  the  landlord 
to  put  a  stop  to  any  irregular  cropping.  Tertio,  The 
tenant  shall  not  sell  any  dung  made  or  fodder  raised  upon 
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Ae  laodi,  (bay  exeeptod),  bat  duH  lay  on  Un  irinle  dung 
and  to  conitime  the  whole  fodder  on  the  land,  and  be  aball 
be  bound  to  leare  the  whole  dung  made,  and  not  coDfumed 
on  the  landi  at  the  expiry  of  die  tack,  to  the  proprietor  or 
incoDung  tenant,  and  he  ihall  only  he  paid  for  that  portion 
of  it  which  shall  be  made  after  the  term  of  Whitiunday  in 
the  lait  year  of  the  tack,  as  the  same  sball  be  fixed  by  arbi- 
ters mutually  chosen,  the  whole  straw  and  dung  made  prior 
to  said  term  and  not  used,  becoming,  after  that  period,  the 
property  of  the  landlord,  without  paying  any^tfaing  therefor ; 
find  the  outgoing  tenant  may  lell  or  carry  off  the  grain  and 
fodder  of  bis  last  crop. 

Gaute  in  a  Dumfriet-tlttrt  Letue, 

Andirilh  respect  to  cropping  the  lands  and  otberi  here* 
by  let,  it  is  especially  provided  and  declared,  that  (he  said 
C  D  and  his  fbresaida  shall  be  bound  and  obliged  to  manage 
and  cultivate  them  acctvdlng  to  the  rules  of  good  fauaban- 
dry,  and  nerer  to  waste  or  outrun  the  same,  and  to  leave  the 
wbdie  lands  in  good  condition  at  hii  removal ;  and  in  ptr- 
ticuJar,  never  to  havo  one  white  crop  after  another  white 
crop,  but'  during  the  whole  currency  hereof,  after  having 
leaped  a  white  cri^  either  to  lay  down  the  lands  in  fallow 
^operly  timed  and  dressed,  or  to  sow  the  same  with  4  green 
crop  of  turnips,  potatoes,  beam,  or  cabbages,  pri^erly  limed 
and  diuged ;  and  whether  the  lands  sball  be  fallowed,  or  sown 
in  a  green  cn^,  they  shall  the  year  following  be  in  wheat, 
oats,  or  barley,  and  properly  gown  out  with  gross  seeds  or 
clover :  and  it  is  fitrtber  provided  and  declared,  that  during 
each  of  the  Ipst  three  years  of  tiiis  lease,  the  said  C  D  and 
his -foresaids  shall  be  bound  and  obliged  to  lay  down  one- 
fifth  Viut  of  the  lands  hereby  let  with  gran  in  a  complete 
and  lH)sbaBdlike  manner,  and  on  no  account  to  break  up 
the  same  j  and  it  ii  farther  provided,  that  they  shall  be  al- 
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lowed  the  value  df  #li6  gribs  teecto  wbtdi  maj  bd  sihfii  diilr* 
ing  the  laat  year  of  their  poWedrioUt  unleiBB  it  happen  that 
the  said  C  D  or  his  for)esaidl»  ebtliin  the  aei^t  leaise  of  tbt 
lands  and  others  hereby  let,  in  which  case  they  shall  receive 
no  payment  of  the  grasii  seedsi  but  lAall  be  allowed  to  fateak 
up  the  ground  laid  down  in  grdss*;  and  i^  is  declared,  that 
for  each  acre  of  laod  which  may  be  managed  contiai^  ta 
the  foregoing  stif^ulationSf  the  said  C  D  and  his  forasaida 
shall  be  bound  askd  obliged  to  p&y  an  additaoaal  rent  of 
L.  f  and  that  at  the  terkns^  ind  by  the  propertionsi 

and  with  interest  and  penalty^  as  are  befoxe  provided  with 
respect  to  the  rent  above  mentioned. 

Gause  in  a  Clackmannanshire  Lease* 

The  tenant  shall  conform  tO|  and  observe  the  following 
regulationsyas  to  tlie«iafiageiftentatidtgtdppiiig$  tiz.  Iteihall 
bever  sow  two  white  (^op»  in  succetusiodi  but  ^unioner  fidlow 
or  green  crop  shall  alwajrs  Intervene  i  not  riiall  he  sow  wheat 
cm  any  of  the  fields  oftelier  than  otioe  in  fduir  yeaMj  mit 
diall  the  soine  be  sown  estoept  aftef'suinme^  fallow  or  greeA 
crop,  which  has  been  sttffldenfljP"  dunged  or  limedi  0^  Whidi 
ahiall  be  dmsged  or  limed  to  the  Wheat  erdp<  Ndthefc"  AA 
the  tenant)  durbg  ofay^tbe  feitf  last  yeiiri^of  ihjs  leastei  6h>^ 
the  lands  in  a  difikent  mafiner,  mt  vA  mj  way  Whk&  shidH 
be  more  injurtotts  to  the  groufida  than  has  been  followed  dor* 
ing  the  preeedii^  yeaib  t  and  in  l^alrtieUitf ^  the  tenaift  shall 
have  at  least  one-sikiii  port  d^  the  eieUrse  la^  Of  hia  ftkhn  iti 
BUmitoer  fallow  the  last  year.  ^  this  leaie,  and  another  aixift 
part  of  the  said  cars6  land  in  so#ti  grasb  With'Bai^ley,  whiiA 
diall  Hot  be  mere  than  llhe  seCOtid  crop  firotti  the  diingi»gt 
And  the  teaiant  shall  lay  upon  the  laHdd  with  eat^i  bf  th« 
three  last  crops,  the  number  aud  quantity  df  chaldera 

of  lime  yearly ;  DfiaAsiieo,  tfaet  if  6ie  texiailtdKtlltraft  ptM^ 
aiMs  tfie  &nt)  upou  i  ueir  lease^  he  shall  be  aH^ed  the  tS 
cost  of  the  said  lime  so  pjarehased  and  I«d  tfa^^iiponi  Witb 


the  UbI  c!fo|>,  from  the  lindbrd  or  Iciiiliiiag  tfinuit ;  And 
lie  AM  slid,  in  tbe  Hme  event,  be  allowed  by  di«tn  the 
Vake  (tf  thegroM  ae«d«  that  ihall  be  gown  tbv  lut  year, 
prtmdcd  they  kre  Mwn  and  harrowed  in  at  the  agfat  of  die 
jBctmiiiig  tetumt  or  of  the  landlord's  faxMt,  and  provided  t)tf 
taulnl  Bhall  preserve  the  young  grass,  and  not  paHUre  M 
■UoW  any  of  his  bestial  to  treapais  thereupon ;  And  tfae  t0- 
Shnt  shall  likewise  be  allowed  fbr  the  gcound  that  IbaQ  be 
in  aununer  fallow  the  last  year,  according  to  the  tint  per 
Mre  paid  fi>r  the  same  ai  above  expreSsecl,  and  the  tenant 
AaU  give  the  laid  flUmmer  fallow  three  or  four  ploughingSf 
in  the  option  6(  the  landlord  or  incomiag  tenant,  who  shall 
be  at  liberty  to  sow  the  sud  ground  at  any  time  they  may 
Ihibk  proper,  and  for  Bicfa  plou^imga  he  sbaH  bs  paid 
■t  thd.sightofheidjral  ntentautually  diosen. 

Clause  in  a  RoxBurghshire  Lease, 

Akd  further,  the  satd  C  D  and  Ids  foresaids  hereby  becdmtf 
haond  and  obliged  to  sbsem  and  fulfil  the  fcdlowing  oOb<U> 
tionaofmanagementofthe  hinds  hereby  let;  namely,daringtha 
first  fourteen  years  o!  this  lease,  the  said  C  D  and  his  fore* 
gaids  riiall  be  under  no  particular  reBtriction  as  to  the  modtf 
of  ma&Bgcinent  or  rotation  of  crop[^g,  only  he  oqd  riiey 
tball  be  bound  to  manage  the  lands  agreeable  to  the  ndtis 
of  good  ha«bandiy,  known  and  practised  in  BoxburglM 
lliire :  that  the  said  C  jD  or  his  foresaids,  shall  not  sell  or 
Ot^ierwise  diiposa  of  any  straw,  hay  from  natuml  graas,  of 
dungi  produced  on  the  said  lands,  (exc^t  as  ait^men-t: 
Uoned),  but  shall  consume  the  same  aolely  upon  the  lands 
hereby  let,  and  cnltivals  and  crop  the  Ofable  Istids  of  ther 
said  form,  during  the  last  fire  years  of  the  tack>  aeconU- 
Ing  to  the  system  <£  tnonagement  termed  the  fife>break 
hodJandry ;  that  is  to  soy,  of  five  equal  parts  or  breaks^ 
bto  which  the  aud  arable  lands  ahoH  bfi  divided;  two  purt* 
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stmll  yearly  be  under  com,  two  tn  gras8»  and  die  reliiftiiifii^ 
part  in  fiillovr ;  at  least  these  proportions  shall  be  obserreA 
,  as  nearly  as  the  fields  or  inclosures  into  which  the  said 
arable  lands  shall  be  dirided  will  admit.  But  in  the  last 
year  of  this  lease,  the  foregoing  system  shall  be  so  far  alter- 
ed, that  there  shall  be  only  left  fifty  acres  in  fallow,  and 
.fifty  acres  in  grass,  without  any  consideration  being  allowed 
to  the  tenant  therefor ;  and  the  said  C  D  and  his  foresaids, 
ahall  also  plough  in  proper  season,  the  fallow  break  afore- 
aiud,  to  be  left  for  the  incoming  tenant,  and  for  which  the 
said  C  D  and  his  foresaids  shall  be  paid  the  usual  allowance 
for  ploughing,  according  to  the  custom  of  the  country  for 
the  time ;  as  also,  to  hain  from  the  time  of  cutting  the  last 
crop  but  one  six  acres  of  new  grass  of  good  quality,  and  hi 
a  situation  most  convenient  to  the  farm  steading,  for  the  use 
of  the  incoming  tenant ;  and  it  is  provided  and  agreed,  that 
the  away  going  crop,  includmg  its  straw  and  hay  from  na- 
tural grass,  and  also  the  dung  produced  irom  the  crop  pre- 
ceding  the  away  going  crop,  in  so  far  as  not  consumed  or 
applied,  shall  be  purchased  by  the  said  A  B  or  his  foresaids, 
or  by  the  incoming  tenant,  at  such  valuation  as  shall  be 
fixed  and  ascertained  by  two  neutral  persons,  mutually  to 
be  named  by  the  parties,  or  to  be^ppointed  by  the  Sheri£F*' 
depute,  or  substitute  of  the  county,  upon  the  application  of 
either  party.  But  it  is  provided,  that  any  straw  or  hay  of 
the  crop  preceding  the  away  going  crop,  which  shall  remain, 
at  the  time  of  such  valuation,  not  converted  into  dung^  shall 
be  left  by  the  said  C  D  or  his  foresaids,  without  any  aHow- 
ance  being  made  therrfor  t  and  it  is  farther  provided  and 
agreed,  that  the  said  A  B  and  his  foresaids,  or  the  incoming' 
tenant,  shall  have  liberty  to  sow  grass  seeds  albng  with  the 
away  going  Crop,  which  di^l  be  harrowed  in  by  the  said* 
C  D  6r  his  foresaids,  without  any  allowance  b^ng  dsade  to 
him  or  them  on  that  account,  providing  that  the  gi'ass  seeds' 
to  be.  sown  idong  with  the  bailey  or  oats,  shall  be  sown  at' 


tbk  samd'tittie  with  such  biirldy  or  ^als ;  and  the  grtw 4e^' 
to  be  sown  with  wheat  sUaH  tith#r  not  I>e  harrowed  m,  or' 
Ae  harrowing  shall  l^  performed  at  A^  thne.when  the  least 
^ossiHe  ibjnrj  can  be  done  Aeretof. 

t  ■       •  • 

Another  Exan^*  • 

<.  *  .  * 

And  with  respect  to  the  cropping  of  the  «dd  iarai>  th^ 
said  C  D  binds  and  obliges  himself  to  observe  the  following 
regulations ;  viz.  from  the  commencement  of  this  lease» 
one-fifth  of  the  tillage  land  to  be  yearly  in  fallow  €a  tur* 
nipsy  and  after  the  first  four  yesirs  one-third  part  of  Ihe 
whole  farm  shall  be  always  in  grass,  with  power  to  shifti  and 
the  land  kept  in  tUlage  must  be  an  fire  divisions  or  brealcs,' 
as  equal  as  the  size  of  the  fidds  wiU  admit,  one  break' 
whereof  to  be  wheat,  one  oats,  one  barley,  one  a  broad* 
leafed  crop,  such  as  peas,  beaiis,  potatoes  or  broad  clover,' 
and  one  faMow  or  turnips,  with  power  to  the  tenant  to  take 
the  crops  in  any  proportion  as  to  the  breaks  he  pleases ; 
provided  that  in  no  event  oats  shall  follow  wheat,  nor  wheae 
eats,  nor  even  oats  after  oats  above  once,  and  that  only 
where  the  land  is  new  broke  up  from  grass,  which  has  heeti 
pastured  at  teast  two  years,  and  is  to  te  feUowed  after  thd 
second  crop  of  oats.  ,  No  rye  is  at  any  time  to  be  sown. 
The  tenant  may,  in  bis  ojption,  keep  the  tillage  land  in  four 
breaks,  one  wheat,  one  drilled  potatoes,  peas,  beans  6t 
turnips,  one  barley,  aind  one  oats ;  and  at  the  end  of  the 
lease,  the  third  of  the  whole  lands  which  is  to  be  left  in 
grass,  must  be  at  least  one,  two,  and  three  years  old.  *  A 
fifth  part  of  the  tillage  land  must  be  left  in  fiillow,  also  the 
iHiole  of  the  straw  of  the  outgoing  crop,  and  the  tenant 
shall  lay  upon  the/arm  all  the  dung  that  shall  be  made  pre* 
ceding  hear  seed  time  cX  the  year  of  his  removal,  and 
leave  what^  dung  may  be  produced  after  that  time  to  the 
period  of  hi^  removing^  to  the  landlord  or  incoming  tenant^ 
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crop.  Dedaring,  that  A^-fitofiaeUMP  or  in^opung  Umm 
•hall  be  entitled  to  aow  grass  s^eds  in  due  timei  anMmg  the 
tenant's  last  or  away  going  crop^  who  shall  be  bound  to  rM 
or  harrow  in  the  same,  upon  bdng  paid  t}|erefQl!»  aocording 
to  the  f«lu8t{on  of  aibit^n* 

Clame  in  a  Ber^iakkshire  Leaie. 

And  with  respeet  to  the  management  and  eultiyation  of 
Ike  lands  hereby  let,  the  said  C  D  binds  and  obliges  him* 
snif  and  his  feresaids,  to  niatiagef  cidtivaie  and  manuro 
tbeaaldiand^  according  to  the  rules  of  good  husbandry  s 
lied  particularly,  it  is  espresriy  provided  and  declared,  tbaft 
onMburtbi  of  the  arable  laod  shall  el  ways  be  in  yrassp  sowa 
down  along  with  the  iimt.orop  after  &Uow»  an^Ndber  fourtb 
fhaU  always  be  in  plain  faUow,  fcumipsi  potatoes^  wt  drilled 
beans,  and  all  the  dung  made  on  said  lands  shall  be  laid  on 
said  fidlowy  and  the  remaining  half  or  two-fous ths  pf  |be 
imble  may  be  jn  wheat,  oats  or  baricty,  al  the  option  of 
Ibe  said  C  D ;  but  it  is  hereby  dedared,  that  none  of 
these  shdl  be  sown  in  succession  to  one  another,  ami  the 
Icaiint  shall  at  no  time  take  two  white  crops  m  SMCcessioii 
from  any  part  of  die  lands  in  tiUege^  without  a  green  crop 
0r  fallow  intervening  between  such  white  cropSt  Aiin  it  is 
fAilTHBR  hereby  declared,  that  it  diall  not  be  in  the  power 
1^  the  said  C  D  and  his  foresaids,  at  iwy  time  during  the 
imnency  of  thb  lease,  to  sell  off  any  turnips  or  straw  from 
the  said  lands  her^  let,  but  they  shall  be  boend  and  di* 
)%ed  to  consume  ihe  same  upon  the  ground  of  the  sasd 
fuan.  And  at  the  expiry  of  this  lease,  the  tenant  ahaU 
liave  ouetfonrtb  of  the  anMe  land  in  grass,  all  in  wbolf 
M^  <Mr  brea^i  s^wn  doirp  with  the  fim  ^opuftfr  plm 
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fy^m  or  ,t»x%li  ^tb  n  fvopdr  qmr^  0f  grass  ^mmdik 
no^  IwK  ibm  mgl9^  lib^M  j>«d|  «|0i«p  und  six  lib.  of 
i^tf  cfawf7>  »94  W9  !Hiiilldi  9f  good  pAi>0Mud  fjrergKpn 
19  mi^  SffjB^  iw^flre,  Andi  the  ibmiiit  jibaU  haTe  imei-fourdi 
^  thi9  teidl  in  lUlnga  ill  M0  fidd  ai  a  &Uoir  bteakt  with 
Uk^^ttf  tQ ^  Itiio^xA  Qt  im9mi^  tmmA to  notk  iiie§aUl 
SiUpw*  At  wy  timo  af^  tlia  Mar^mas  prerioua  to  tbe  aaU 
C  P'a  removal,  iu»d  tP  applsr  the  dwig  made  from  tfia  atcanr 
<^f  bip  la^t  prop  bat  onn  tP  tba  said  faHchnr  i  and  the  tmuucit 
ahall  aUo  leiave  th^^  wbple  atravr  ai^d  ohaff  of  his  last  crop 
la  steplboff »  and  ragulairly  (bira^bed  out  for  the  use  of  the 
laodlord  or  lutQQmiog  toP^t -s  b^^tial*^  And  4t .  is  also  here- 
by d^olaved^  that  ih»  landlord  qp  lAooinkg  tenant  diaU  bai» 
liber^  tQ  8QW  ^m^  i^ds  aaiongat  the  feeam's  biat  or  ^fpiaj^ 
going  croi^  he  bei^g  houjcid  td  harrov  or  roll  in  the  saia^, 
Fitboiat  apy  allo^mce  ar  aMm  of  damagea  for  so  doing. 

Chuse  of  a  Bertdckihire  Lease  tmih  respect  to  the  mode  of 
Cropping f  6fc,  taken  from  the  Jurid^l  Styles^  Vol.  I,  p. 
668. 

A^D  Fuar^^l^r  ^  to  the  houses  aiKl  fences  on  the  6^f9, 
the  said  B  is  tp  appept  pf  tbeiQ  in  the  (ciEmditipQ  they  may 
k»Pfeo  to  be  in  at  bis  entry ;  but  in  regard  ipany  of  the 
bouses  will  require  tp  be  repaired  or  rebuilt^  the  proprietor 
is  to  allow  the  ^m  of  I^.  qn  the  whole,  for  repair- 

ing and  rebuilding  the  wo^  in  ja  permanent  aaanner»  and 
that  in  si;|cb  sums  ai^d  at  supb.  tinges  as  the  tenant  shall  u|- 
atruct^  the  same  has  bpPO  laid  out  on  a  plan  to  be  approved 
of  by  the  proprietor  or  his  doer,  previpus  to  the  execution 
of  such  repairs  f  it  being  understood  and  specially  agreed 
to».  that  an  kinds  of  carriages^  apd  straw  for  thatch^  i^  to  be 
furnished  by  the  tenant,  and  is  to  l^pcome  no  part  of  the 
charge  against  the  landlord :  and  from  and  afler  the  entr^ 
to  this  li^a$ei  or  after  sugh  repairs  bave  been  executed|t  tite 
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Inaaitt  it  to  keep  the  whole  of  the  houses  and  Itmees  iii 
good  temmtable  otder  and  condition  yeiffly  daring  ilie  tack^ 
and  to  leare  them  in  such  good  order  and  condition  at  the. 
and  thereof^  op  at  hie  removal^  all  at  his  own  proper  ebai^^ 
and  expenseSi  without  any  allowance  from  the  proprietor 
whether,  farther  than  to  Ae  extent  aforesaid,  provided  the 
same  be  laid  out  in  manner*  above  mentioned ;  and  if  at  any 
time  the  tenant  shall  neglect  to  keep  the  said  houses  and 
fences  in  good  ordor  and  condition,  the  proprietor  hereby 
reserves  power  to  enqploy  workmen  to  execute  sudi  repairs 
when  aad  where  necessary,  and  to  charge  the  tenant  with 
the  cost  thereof:  Aud  the  said  B  binds  and  obliobs  him- 
sdf  and  his  foresaids,  to  labour,  manure,  and  crop  the  lande 
herdl>y  set  in  a  proper  and  regular  manner ;  and,  without 
prejudice  to  the  generality  of  this  clause,  he  is  in  no  periotl 
of  the  lease  to  have  above  one^half  of  the  arable  land  m 
tillage,  and  one-fourth  of  the  tillage  must  be  yearly  in  fal* 
low  or  turnips,  and  must  be  properiy  manured  with  dung 
or  lime,  at  the  rate  of  bolls  of  shell  lime,  or 

cartloads  of  dung;  the  other  three-fourths  may  be  white 
com ;  but  oats  is  not  to  succeed  wheat,  nor  is  wheat  to  suo« 
ceed  oats,  nor  is  oats  to  succeed  oats  above  once,  imd  that 
only  when  land  is  new  broke  out  of  lee,  and  no  wheat  is  to 
be  sown  but  after  fallow ;  all  the  lands  laid  to  grass  must 
be  sown  off  with  a  sufficient  quantity  of  dover  and  rye*grasB 
seeds,  not  less  than  ten  pounds  weight  of  white,  four  of  red 
clover,  and  one  firlot  of  «rye  grass  seeds  to  the  acre,  and 
that  with  the  first  crop  after  fidlow :  and  at  the  end  of  the 
lease,  the  whole  of  farm  must  be  left  as  part 

of  the  grass  lands  three  years  old,  and  the  faiH^outh  from 
and  west  from  ,  must  also  be  left  as 

part  of  the  grass  land  two  years  dd«  No  part  of  the  graas 
land  is  to  be  hayed  above  once  after  being  sown  off;  and  for 
every  stone  of  hay  soM  off  the  farm,  the  tenant  must  lay  on  a 
icartload  of  li^e,  an^  that  in  the  same  year  such  sale  is  made. 


Ai^pftimix  lYi  18& 

How  fir  the  tbdve  clftuse  nmy  correspond  wiilr  ilii^  pt^- 

lent  practice  in  Berw!ck8kire»  tKe  E^tor  bimnot  fake  it 

upon  Mm  to  sajr.    Biit  with  reference  ta  diat  county,'  whicK 

has  been-  justly  said'  to  be  '^  the  pattern  district  of  Scots 

^  husbandry,  -accordiing  to  its  most  recent  and*  approved 

system  of  alternate  cuUnre  and  pasturage,  **  it  has  been 

judged  proper  to  refer  to  the  very  able  work  of  Mt  Kerr^ 

who,  in  his  **  General  View  of  the  Agriculture  of  the  County 

€<  of  Berwidc  *'  has  made  the  following  observations  on  the 

provisions  concerning  the  rotation  of  crops,  usually  met  with 

ill  Berwickshire  leases*    **  For  the  most  part  (Mr  Kerr  r&- 

^  marks),  the  leases  in  this  county  are  sufficiently  liberal 

^  in  their  conditions  as  to  the  succession  of  cropsj  and  other 

'^  drcttmstanoes  in  the  management  of  the  land,  during 

^moch  the  greater  pirt  of  the  occupancy ;  and  the  te« 

**  nant,  in  general,  is  only  bound  to  certain  limttations 

<<  in  these  matters,  in  the  three,  four,  or  five  latter  years 

^*  of  his  lease,  as  to  the  extent  of  land  to  be  kept  in 

**  grass,  as  to  the  rotation  of  crops,  and  as  to  the  age  of  the 

**  grass,  that  must  be  left  upon  the  lands  at  the  end  of  the 

'*  lease.    The  only  possible  objection  to  this  arrangement 

**  arises  from  the  utter  impossibility  which  sometimes  ocean 

**  unavoidably,  of  complying  with  these  conditions,  even  with 

^  the  very  best  intentions,  and  most  strenuous  endeavours 

^  of  the  tenant,  to  fulfil  them  literally  and  fairly.    He  may 

**  have  sown  off  a  sufficient  portion  of  land,  in  the  very  best 

**  cotkUtion,  and  with  the  best  grass  and  clover  seeds,  so  as 

'<  to  comply  to  the  best  of  his  power,  widi  the  conditions  of 

^  his  lease.    But  circumstances  absolutely  beyond  his  coa- 

^  trol,  in  the  seasons,  or  the  condition  of  the  grain  crops, 

«<  may  prevent  the  grass  seeds  from  vegetating,  or  may  su£> 

^  fbcate  them  between  spring  or  harvest.    Grass  land  may 

^*  cease  to  be  productive,  in  the  second,  third,  or  fourth 

^*  year,  by  ^e  {^ants  dying  out,  or  the  soil  becoming  cover* 

**  ed  by  fog  or  mosses.    In  the  former  case,  it  seems  bard 


**  to  load  die  fiumer*  wUh  nenaliiea  for  ft  nui&f  tune  wUch 
*<  be  90idd  not  iivoi4 :  I^  tb^  littter»  U  ia  fb»wA  ta  forc^ 
<<  luoi  to  fcpqp!  the  Ijuid  i»  an  uopnxdnoliTe  itatfi  i  for  UxAf 
^*  Uada  maj  vent  .mmfd^  that.  Iiuq4  aoquirieii  w  additional 
^<  vahie  or  lartpU^,  wbilo  it  rei99aiim  in  had  or  <^i^haiwted 
<'  gtags.  Besides  tbme  particular  conditionst  0^  ganarid 
*^  cbiupe  of  managing  duripg  the.wlv^ln  Ums^,  acceding  tp 
**  the  rule*  of  good  hnsbandryi  nniye^fially  pravaibt  Some^ 
**  times  this  is  more  partlipnlarly  ^^pre»»ad>  jby  dehai^rlog 
'^  any  two  snbseqvient  crops  of  white  corny  wiijiomt  the  in* 
<<  tenrenti^  of  falloW|.tariiip9y  poise,  or  gras^,  and  stipnlalr 
**  ing  that  the  tnrnip  and  pulse  crops  shall  be  aown  io  dr^lk 
^*  Siicdi  in  general  are  the  highly  liberal  conditio^  wbfcb 
**  ar«  contained  in  Bervickshire^  leases,  *'  fCerr's  Q^neral 
Ffietiv  ffa.  p.  ■194»^135.    See  as  to  the  Ic^l  method  of  ^» 

foi^dng  such  i^ana  of  mansgem^t,  st^q^  Virf.  {.  p. 

Clause  in  an  Improving  Lease  hy  an  Heir  of  Entail,  under 

the  Stat.  10,  Geo.  III.  c.  51.  * 

Thb  statute  empowers  the  proprietors  of  entered  estates 
to  grant  leases  either  for  the  term  of  fourteen  years>  and 
for  the  li&  of  one  person  named  in  ihe  lease*  or  fi»r  two 
fivea^  or  for  the  period  of  SI  years,  provided  the  tenant  « 
taken  bound  to  fence  and  enclose  the  farm  in  the  menner 
pointed  out  in  the  statute*  Tacks  granted  in  pwrsnanoe  of 
ilik  statute  wiU  diSSsr  &cw  ordieavy  tactei  chiefly  in  the 
danse  relatione  to  imprav^otientd,  as  lo  vrhich  conanlt  the 
•Act.  The  following  example  of  the  clause  in  the  naae  of 
^  lease  of  a  low  lying  &rm  for  91  yearsi  is.takw  from  the 
JnridieBl  Styles,  Vol.  L. p.  667>. 

And  fiffther,  the  sud  €  D  hereby  binds  and  A^&gi^  hina- 
adfttid  his  foresaids,  upon  their  own  proper  charges  and 

,    •  See  i^j^udi^^f  etsdit^  !»/«?•    ^  ajsg  Vi?l.  I.  p.  1^9. 


mf0oaB§%  to  fieaeeiuij  wclo9e>  fa  a  gpaAf  niftoienW  wdbiliui*^ 

oilhe?  witb  fulideiii;  jMoi»«  ^  Jimo  4yJM>  or  wiib  4ilcA  aodt 
litdg«»  pr  fiiM  ^yfce  loidbec^i  iwcl  to  tiiMivMe  tho mbw 
iino  propor  €iiiil9«iire8y  ood  tbm  beforo  ibo  mprntion  of  tb^ 
fiw^  two9^  yoavs  of  ibwleaio;  the  one  bilf  of  tbe  iiid 
loads  being  |o  bo  so  ftmied  and  onoiofied  b^ore  tbo  exfura* 
tieft  ^  the  fim  ^«»  y^mi  Aeroof,  and  the  oAer  balf  befbie 
the  40<^oiid  ten  years  IMT  tbis  tack ;  and  to  haep;  maintain^ 
prflienrey  mA  upbold  liucb  fenees  aad  enelosures  when  made* 
ip  good  order  tdad  condition  dofing  the  currency  of  thia 
tack  I  and  to  leare  the  tame  in  the  13ke  good  order  and 
Gondition  at  the  expratkin  hereof;  DaciiAiiiNa  that  no 
eaeloswneto  be  made  dudl  compx^end  more  tlum  forty 
Seeteh  acres  in  one  field* 

.  See  the  statute;  infiraf  for  the  regulations  concerning 
bmUing  kate^t  and  &r  the  other  limitations  under  wbicb  the 
statutory  power  of  graating  leases  by  beirs  of  eatsU  Is  coa- 
fenced* 

Special  Clause  regulating  Rent  iy  Fiar  Prices. 

Tub  great  depression  in  the  inoney  ralue  of  agricukoral 
produce  which  took  phne  some  years  ago,  and  the  conse-*. 
quent  hard^ip  on  tenants  who  had  stipulated  to  pay,  dor«p 
ing  a  long  lease»  a  money  rent  correspon^g  to  the  prfce 
of  grain  at  the  date  of  tbeir  leases,  induced  many  proprie* 
tors  at  that  time  to  insert  clauses  in  their  leases,  regulating 
the  rent  by  the  fiar  prices  of  gnmL  The  fbllowiog  is  an 
eacampie  of  sudb  a  dense. 

Ami  wvwmsKRf  seemg  that  the  prmcipal  reasoQ  for  grant* 
kig  a  lease  to  endure  for  the  period  of  years,  is  to  en« 
coiirage  the  teoant  to  execute  improvements  of  a  more  ef# 
fiiotuid  natoM,  and  io  a  better  manner,  and  thereby  to  en^ 
AIo  bhn  to  pay  a  greater  rent  than  he  could  do  with  a  sborl 
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or  iiBcertab  tem  of  pofsesrion ;  and  seeing  that  it  is  riiM^* 
eqiiitftble  to  prevent  both  landlord  and  tenant  from  suflfering 
loM  at  an  after  period,  from  any  remarkable  change  in'  the' 
Mlattre  valoe  of  monqr  and  land  prodnooi  iwrticQlary  com, 
ft  IS  therefbre  stiptilBted,  that  if,  during  the  first  seven  years 
of  this  leasee  the  average  price  of  corn,  viz.  of  wheat,  bar- 
ley and  oats,  according  to  tiie  fiaiis  of  the  sbhfe  of  , 
shall  be  different  from  its  average  price,  according  to  the 
said  fiarsy  during  the  seven  years  immediately  preceding  the 
commencement  of4he  lease,  then,  and  in  that  case,  the  rent' 
^  eadi  of  the  second  seven  years  of  the  lease  shall  vary, 
dun  is,  be  increased  or  diminidied  acoordmgly— ^/im^miI 
&fthe  ttford  *  accardtHgly^ '  tkejbilomng  may  be  substUutet^ 
*  in  ikepr&poHioH  tf  one  halfi  ttoat- thirds,  or  any  oiker  pro*' 
portion  to  be  agreed  upon^  of  the  diffkrence  between  tike  Ofoent*. 
gee)  *«— And  If,*  during  the  second  seven  years  of  the  lease, 
the  average  price  of  the  same  apecies  of  grain,  by  the  said^ 
fiars,  shall  be  different  from  itt  average  fiar  price  during  ite. 
first  seven  years  of  the  lease,  then,  and  in  that  case,,  the 
rents  of  each  of  the  remaining  years  of  the  lease  shall,  in 
like  numner,  vary,  that  is,  be  increased  or  diminisl^ed  ae- 
accordingly— (Or  say— >in  the  proportion  of  the  difference 
between  the  average  fiar  price,  during  the  said  first  seven 
i  years,  and  the  said  second  seven  yeara  of  the  lease,  &c*) 

By  sudi  a  clause,  the  rent,  or  any  proportion  of  it  fixed 
on  by  the  parties,  would  come,  in  thepregress  of  a  lease  of 
ordinuy  endoiance  (as  for  19  or  21  years),  to  be  regulated 
by  the  prices  of  grab*  If  the  vrord  <  aceardin^y*  boused, 
it  w9l,  after  the  first  aeven  yean,,  bai^  much  the  same 
operation  as  a  rent  payable  wholly  in  com. would  have;  not. 
however  ddivered  in  kind,  but  converted  kite  mxmsf,  ac- 
cording to  the'  average  fiar  prices,:  during  a  term  of  years' 
(whether  seven,  ten,  or  any  other  number.)  Should,  the 
other  Ibrm  of  exprcsaton  be  preferred,  tben  pot'Uie  whole 
vent,  tait  any  proptMtioa  agreed  on,  would  be  regulated  in 
a  similar  manner. 


AFKKmx  n.  4i9 

OfLtfuei  hearing  reftrmct  to  Prirded  ArHcUt  and  Re* 

gulatians. 

It  has  beoome  very  much  tbe  practice  for  tbc  {mpriiaftois 
^  large  ealAtes  in  Scodaad  to  print  articleaand.rfignlaticii*, 
cciiCauiing  geaecal  ruka  ^plicaUe  to  the  ^ri^turld  am- 
m^emeot  imd  impreveitieiit  of  their  estate*  and  contaiiiiag 
etiier  regidatiosit  wboreby  aU  the  tenants  (A  the  dMbreot 
.fimns  on  the.  estate  are  to  be  bouad.  The  leases  ef  the 
particular  farms  are  m  this  way  greatly  shmrtened,  the  tenaiit 
bttag  taken  boiind  to  ccmform  to  the  general  re^laiieos- 
Soaae  practiad  d^bmlties,  heweTer,  hai^e  oceurred,  ta  tp 
the  competent  method  oi  making  such  articles,  and  r^tt)%- 
lions  part  of  the  contract  betVFten  the  parties ;  and  as  it  is 
understood  that  the  opinions  of  practitioners  are  s^  divided 
upon  this  subfecty  it  has  hem  thought  proper  to  point  eitf 
the  different  ejqpedtents  which  ha?e  been  resorted  to.  £sr 
accomplishing  the  object* 

These  reguhnioiisere  in  sosae  instances  engrossed  at  JeogA 
on  paper  or  parchm^t  duly  stamped,  specifying  the.ieats 
payable  by  each  tenant  on  the  estate,  and  subscribed  by  the 
proprietor  and  by  aS  his  tevAnts.  In  other  cases,  the  i«gu* 
latioas  are  extended  upen^  a  proper  deed  stamp,  and  signed 
by  the  landlord  alone,  and  recorded,  in  the  Sheriff*court 
books,— -4ione  of  the  tenants  bmng  parties  to  this  deed,  but 
the  leases  <rf.each  beartog  refinr^ce  to  the  regulations  so 
signed  and  reccvded.  And  except  where  there  is  some  spe* 
jcialty  in  the  agreament  between  the  landlord  and  a  particu- 
lar tenant,  Ae  lease  or  missive  of  lease  ^>ecifies  merely  the 
term  of  entry,  the  enduranee,  and  the  rent  and  iu  terms  of 
payment ;  with  a  special  reference  to  the  regulations  as  re* 
GMded  in  the  Sheriff«court  books^  a  copy  of  the  regjulitions 
bwngilikewise  fumidied  to  the  tenant.  Ia  a  third  elass.of 
c^ses,  the  general  regulations  are  mi^y  printed  onunstamp- 
^p9per»  apd  the  pairticiihurleases  or  missives  are  made  to  bear 
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reference  to  those  regiil«tioli8»  which  are  at  the  same  time 
signed  by  the  tenants  as  relative  to  their  lease.  In  a  fourth 
class  of  casesy  the  tenants  are  made  to  subscribe  the  printed 
tegolatioiisi  sibiig  with  a  ttiisivt  of  faek  nxA  ati  obl%iiti<m  to 
enter  into  a  fMnal  tease  ki  tie  saide  PBvmn*  The  general 
aitides,  ttissir^e,  aild  obligation  t^  subscribe  a  fegnlar  Isase^ 
are  dnly  eJceeuted  ill  presence  of  witftesses,  and^  wiien  Al- 
lowed by  possession,  or  by  a  siifiolent  tei  ^tUsrMaMi^  wilt  Mid 
the  parties  as  etfisctuaUy  as  a  ioMial  leasee  Where  the  ktft 
mentioned  coursoi  howercar,  ifr  feUoM^y  a  fimnal  lease  N- 
tween  the  landlord  and  die  pattimilar  tenant^  ineMPporatfafg 
the  printed  regukitiens  as  well  as  die  other  condtdons  agreed 
npon^  is  usually  executed  upon  stamped  paper, 

Wifbont  ofiering  any  opinion  upon  the  merits  of  those 
several  expe^nisy  it  may  periiaps  be  uMf  said,  that  u 
lease  bettring  referenoe  to  separate  printed  or  recorded' to- 
gvlattoiis,  will  be  Illegal  deed  to  all  intents  and  pui^taeS, 
whererer  the  regulations  referred  €0  asM  ftilfiieiently  Identic 
fied  as  those  to  wUch  iho^  pasties  hate  lionnd  themselves. 
Tho  regulations  may  be  so  identified  by  the  subscriplioii  'Of 
the  landlord  and  tenant^  or  perhaps  even  of  fhe  tenant  alone^ 
i^^lariy  tested  in  presence  cf  witnesses)  In  the  same  mtosh 
net  with  the  lease  itself  to  whieh  they  relate.  As  to  die 
'Stamp  laws,  the  prevision  of  the  8tat#  68.  <}eo«  Itl.  c^lSlv 
in  the  schedule  anneited  to  the  Statute^  <vOoo  Sthedidef  is  aS 
follows  i^**  Schedule,  Inventory,  of  Catalogue  of  any  Mnds^ 
'<  hereditaments,  or  heritMitd  sul^eets,  or  of  any  furnitnve^ 
<<  fixtuffes,  or  other  goods  or  efflBnM;ls«'oontaining  the  terms 
**  Or  conditions  of  miy  proposed  sate,  lease,  or  tack)  or-  dto 
<'  conditions  and  regnlaUons^for  the  ikiltitatfon  Or  manage^ 
**  ment  of  any  ihrm  lands  or  other  property  leased  or  agreed 
•*  to  be  leased ;  or  contaiaing  tlnf  odtes  matter  cf  duaicevs 
<«  of  contractor  sdpulations  whatsoever^  which  shall  be  re^ 
^  ferted  to,  in  or  by,  and  bo  intended  to  boused  or  given  fu 
^<  evidence  as  part  of|  or  as  mMerial  to  ai»y  agreement,  leasee 
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**  tack|  bond,  deed,  or  other  instnpnieiit»  charged  with  any 
"  duty  in  this  scheduley  but  which  shall  be  separate  and  dis- 
^*  tinct  froni)  and  not  indorsed  on»  or  annexed  to  such  agree* 
^'tntot,  leaEfOi  tacky  bond,  deed,  Or  other  instrument'*— -a 
duty  of  1/.  56.  "  And  If  the  same  shall  contun  2160  words 
*'  or  upwards,  then  for  every  entire  quantity  of  1080  words 
*^  contained  therein,  orer  and  above  the  first  1080  words,  a 
**  farther  progressive  duty  of  1/.  5s**' 

The  Stamp  Act,  thus  by  the  most  direct  imputation  re* 
cognises  the  legality  and  competency  of  a  refi^enoe  tostch 
separate  skrticles  and  regulations  i  and  although  the  question 
in  all  its  bearii^  does  not  appear  ever  to  have  been  aigned 
in  any  reported,  case,  yet  the  biodiiq^  charaot^  of  this  sort 
pf  conUcact,  has  aliio  been  judicially  recogniied.  Seer  in 
particular  the  ca^e  of  Gordon  v.  Robertson,  lllh  March 
1825,  Shafo)  and  Dunlop's  Cases;  in  which  the  question 
arose  on  a  missive  bearing  reference  to  certain  articles  and 
^okrditiotii^,  edtabltshed  by  the  proprietor  for  the  cultivation 
of  hid  fthns;  which  articles  w6re  signed  by  the  several  te- 
nants. In  disCiSlsing  the  question  at  issue  in  that  case,  it 
i^SA  held  that  the  conditions  in  the  printed  regulations  were 
binding  oh  the  tenants  who  had  subscribed  them.  Se^ 
tfid&l:  qfCa^es. 

These  obse^ations  have  been  made,  in  consequence  of 
flie  doubts  entertained  by  some  practitioners  of  great  expe* 
ri^6e  as  to  the  proper  method  of  executing  an  effectual 
lease  bearing  reference  to  general  regulations.  The  follow- 
ing  are  examples  of  the  terms  of  some  of  those  regulations^ 
chiefly  applicable  to  large  estates  in  the  Northern  counties 
4if  Scotland. 
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}9t  APPSKDiSir. 

V        Exam  PLC  L 

Articles  and  Regulations,  settled  by  George  Earl  tf  Aberdeen  / 
to  be  observed  by  the  Tenants  on  the  Lands  belonging  to  hig 
Lordship,  vshose  Tacks  shall  be  made  to  bear  relation  to  the 
same* 

fy  GboHoe,  Eari.  of  Aberdeen,  judging  it  expedient 
that  those  who  may  become  tenants  of  my  Lands  and 
Estates  in  die  County  of  Aberdeest,  should  be  regu- 
lated in  the  management  of  their  farms  by  certiun  gene- 
ral ruleSy  to  be  referred  to  in  the  Minutes  of  Tack^  or 
Leases,  to  be  entered  into  with  them»  do,  therefore,  hereby 
ordain  and  appoint  the  whole  persons  who  shall  become 
tenants  of  my  said  lands,  their  heirs  and  successors,  to 

:    observe  the  rulies,  and  implement  the  conditions  under- 
written, viz.— 

Art.  I. — All  assignees,  whether  legal  or.  voluntary,  and 
all  subtenants,  are  excluded;  heir8*portioaers  are  also  ex- 
cluded, the  eldest  daughter  being  to  succaed  without  divi- 
sion ;  but  power  is  given  to  tenants  having  children,  to  ap- 
point any  one  of  them,  whether  son  or  daughter,  to  succeed 
them  in  their  leases ;  or  in  case  the  children  should  be  mir 
nors,  or  decline  the  business  of  farming,  or  in  case  the  te« 
nant  shall  have  no  children,  then  power  is  given  to  assign 
the  lease,  on  condition  that  such  assignee  shall  be  or  have 
an  actual  farmer  resident  constantly  on  the  farm,  shall  keep 
a  sufficient  stock  thereon,  and  shall  become  bound  to  per-*, 
form  the  whole  conditions  and  obligations  prestable  on  the 
original  tacksman,  who  has  only  power  given  to  assign,  in 
case  of  his  death,  under  the  circumstances  above-mentioned. 
This  clause  is  not  to  extend  toTprevent  tenants  from  accom- 
modating their  servants  with  dwelling-houses  and  yards  on 
their  farms ;  the  tenants  must  reside  with  theur  families  on 
their  farmS|  and  always  have.a  sufficient  stock  thereon. 
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Atiir.  II* — The  lands  shall  be  managed  and  cropped  by 
the  tenants  during'their  tacks,  in  the  following  manner ;  viz. 
After  the  expiry  of  the  first  five  years  of  the  lease,  one- 
fourth  part  of  the  land  on  the  fkrtn,  which  shall  be  ploughed 
in  any  year,  or  as  near  that  proportion  as  the  size  of  the 
fields  will  admit  of,  shall  be  yearly  in  fallow,  turnips,  cab- 
bages, or  potatoes,  and  must  get  at  least  four  ploughings, 
and  a  harrowing  after  each  ploughing,  in  the  proper  season, 
and  be  manured  with  dung,  as  flir  as  the  whole  collected  oi 
made  on  the  farm,  will  go,  at  the  rate  of  at  least  thirty  sin- 
gle, or  fifteen  double  cartloads  to  the  acre ;  and  such  part 
of  the  fallow  not  receiving  dung,  shall  be  limed  at  the  rate 
of  at  least  twenty  bolls  of  shell  lime,  or  sixty  boUs  of  slacks 
ed  lime,  of  one  hundred  and  twenty-eight  Scotch  pints  each 
boll  to  the  acre.  The  crop  following  shall  be  oats,  bear^  at 
wheat,  sown  on  an  average  with  nine  pounds  of  good  clo- 
ver seed,  and  one  bushel  of  perennial  rye-grass,  to  the  acre 
at  least,  and  shall  only  be  cut  for  hay  once ;  three-sevenths 
at  least  shall  be  dways  in  grass,  and  the  grass  land,  when 
broke  up,  from  one  6r  two  yeait  old  grass,  shall  only  cany 
one  white  or  grain  crop ;  or  if  ftom  three  or  more  year  bid 
grass,  no  more  than  two  grain  crops,  and  again  fallowed, 
manured,  limed,  and  cropped,  in  manner  above  mentioned ; 
the  tenant  being  at  liberty,  when  he  takes  two  grain  (^rops 
from  three  or  more  year  old  grass,  to  have  peas  or  beank 
intervening  between  such  two  crops,  on  the  land  receiving 
at  least  two  ploughings  before  sdwing,  or  the  crop  being 
sown  in  drills,  for  the  purpose  of  being  horse  and  hand-hoed. 

In  terms  of  the  mode  of  management  before  specified, 
the  tenants  shall  be  obliged  to  leave,  at  the  expiry  of  their 
leases,  three-seventh  parts  of  the  whole  arable  land  on  their 
farms  in  sown  grass — one*8ixth  part  of  the  infield  on  the 
farm  being  part  of  said  three  sevenths ;  and  also  to  leave  one- 
fourth  of  the  ploughed  land  for  fallow  or  green  crop — one- 
fourth  of  which  fallow  must  always  be  infield.;  and  th6  re- 
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mainder  of  the  grass  and  fallow  shall  be  in  whole  fields^  of 
as  contiguous  as  can  be  done  conveniently.  And  the  te- 
nant shall  be  obliged  to  allow  the  proprietor  or  incoming 
tenant,  to  sow  grass  seeds  along  with  the  last  eropi  and  not 
to  allow  his  bestial  to  pasture  thereupon,  after  the  separ- 
ation of  the  crop  ofgrain  from  the  ground* 

Lint  is  only  to  be  sown  as  a  first  crop  af^er  grass,  in  place 
of  oats,  or  after  fallow,  with  grass  seeds :  declaring,  that  if 
the  tenant  shall  at  any  time  contravene  any  of  the  articles 
above  mentioned,  he  shall  be  obliged  to  pay  the  sum  of 
three  pounds  Sterling  of  additional  rent,  for  each  acre  ma- 
naged contrary  to  the  regulations  above  specified ;  and  that 
along  with  the  first  rent  falling  due,  after  the  contraventioa 
has  taken  place ;  and  shall  also  pay  six  shillings  for  each 
toll  of  lime  shells,  and  six  shillings  Sterling  for  each  cart- 
load of  dung,  that  is  not  laid  upon  the  fallow  or  field  for 
green  crop,  as  above  specified* 

Art.  III.— T&e  tenants  shall  be  bound  to  consume  by 
their  cattle,  upon  their  respective  farms,  the  whole  straw 
and.  fodder  that  shall  grow  thereupon,  excepting  clover, 
hay,  and  the  straw  of  the  last  crop  of  the  lease ;  and  to  lay 
•n  their  ground  the  whole  dung  that  shall  be  made  upon  the 
same;  and  upon  no  account  to  sell  or  give  away  any  of 
their  fodder  or  dung.  And  they  shall  be  obli|^  to  leave 
tiie  whole  dung  made  upon  their  farms,  after  the  green  crop 
of  the  former  year  shall  have  been  sown,:  carefully  gathered 
iogetlfer,  for  the  use  of  the  proprietor  or  his  incoming  te- 
nant, to  whom  the  same  shall  belong,  on  pajrment  of  the 
Value  thereof  ,to  be  ascertained  by  two  persons,  to  be  mutually 
chosen  by  the  outgoing  and  entering  tenant;  declaring,  that 
if  notwithstanding  hereof,  they  take  upon  them  to  sell,  or 
.give  away,  any  of  said  fodder  or  dung,  they  shall  be  bound 
.10  pay  to  the  proprietor  the  sum  of  five  shillings  Sterling, 
for  every  threave  of  straw,  or  for  every  cartload  of  dung  sa 
jteld  or  given  away.> 
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,  Art,  I V,— Whatever  the  term  of  entry  may  be,  the  teriri 
df  removal  in  the  last  year  of  the  lease,  shall  be— *from  the 
kail-yards,  and  a  fourth  part  of  the  lands  under  tillage  for 
fallow  or  green  crop,  on  the  first  of  March,  m  order  that 
the  inooming  tenant  may  then  enter  toaind  labout  the  same; 
from  the  houses  and  pasture  grass,  at  Whitsunday ;  from  the 
hay  fields  or  new  sown  grass,  at  Lammas ;  and  from  th^ 
llmds  in  corn,  at  the  separation  of  the  crop  from  the  ground^ 
of  each  respective  field ;  so  that  whenevet  one  field  is  clear* 
ed,  the  incoming  tenant  may  enter  to  it,  fdr  the  purpose  of 
ploughing  only,  although  th6  crop  may  not  be  separated 
from  the  other  fields ;:  and  the  incoming  tenant  shall  havd 
full  liberty  to  plough  the  fallow,  as  often  as  he  pleases,  after 
the  first  of  March,  with  a  view  to  his  having  a  green  crop 
thereupon. 

Art.  V. — If  any  teniitht  shall  inclose  and  subdivide  any 
part  of  his  farm,  the  same  shall  be  done  with  dykes  built 
of  stone,  thtee  feet  thick  at  bdttom^  eighteen  inches  at  top, 
and  four  feet  high,  and  covered  with  feal  of  sii^  inches  height ; 
or  of  the  same  breadth,  three  feet  eight  itoches  high,  of  stone; 
and  covered  with  feal;  or  inclosed  with  ditches,  six  feet 
wide  at  top,  one  at  bottom,  and  three  feet  deep,  with  *a 
quickset  thorn  hedge  prlanted  oil  the  thl^Own'  up  bank,  with*^ 
in  nine  inches  of  the  surface  of  the  ground,  or  lip  of  the 
ditch ;  and  that  on  a  plan  to  be  previously  approved  of  by 
the  proprietor  or  his  factor;  and  for  which  inclosing  the 
tenant  shall  be  allowed  the  value  at  the  end  of  the  lease,  sA 
the  same  shall  be  ascertained  by  neutral  men  of  judgment 
and  skill,  to  be  mutually  chosen  by  the  landlord  and  tenant; 
declaring,  that  in  no  case  shall  the  allowance  exceed  six* 
pence  per  ell  lineal  measure,  for  such  dykes  of  four  feet 
high,  or  ditches  and  hedges.  Or  fivepence  for  such  dykes  of 
three  feet  eight  inches  high ;  nor  shall  the  allowance  on  the 
whole  exceed  half  a  year's  rent  of  the  farm ;  nor  shall  any 
s^owaate  be  made  for  ssid  inclosing,  unless  the  fences  sbaU 
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be  in  complete  fendble  repair,  formiag  entire  fields  or  in- 
clofiures  at  the  time. 

Art.  VI— The  tenants,  at  their  entry  to  the  houses,  shall 
be  obliged  to  acc^t  of  them  in  the  ponditipn  they  may 
happen  to  be  in ;  and  to  receive  the  timber  of  them,  and 
such  of  the  houses  as  are^containedtn  the  proprietor's  inven- 
toiy,  at  a  fair  valuation,  and  to  pay  to  the  outgoing  tenants 
any  melioration  which  they  may  be  entitled  to ;  and  at  their- 
removal,  they  sksAl  leave  timber  and  the  houses  of  at  least 
the  saipe  yaiue  they  received  them,  and  be  entitled  to  re- 
ceive from  the  proprietor  or  his  incoming  tenant,  the  sun^ 
^  ihey  paid  to  the  outgoing  tenant,  with  such  addidonai  sums 
as  may  foe  equal  to  the  value  of  additional  buildings  con- 
cocted of  stone  and  lime,  or  stone  and  mortar,  sneck  pin- 
ned with  lime ;  on  a  plan  to  be  previously  approved  of  by 
the  pcoprietor  at  his  factor  for  the  time ;  dedaring,  that 
such  additional  buildings  shall  in  no  case  exceed  half  a 
year's  rent  for  the  farm ;  and  in  estimating  the  value,  no 
carriages  of  any  kind  are  to  be  reckoned  upon,  as  the  te- 
inants  are  to  furnish  carriages  without  any  allowance.  In 
cases  where  the  proprietor  shall  allow  additional  timber,  or 
the  prime  cost  of  slates,  for  any  new  houses,  the  value  of 
such  timber  and  slates  is  to  be  added  to  his  inventory  of  the 
value  of  the  timber -and  othns  entered  to  at  the  commence- 
ment of  the  i^ase ;  declaring,  that  the  allowances  before- 
mentioned,  for  inclosing  and  buildings,  are  to  be  made 
from  the  rent  of  the  farm  the  last  year  of  the  lease ;  vi^ich 
shall  be  considered  as  the  rule  for  ascertaining  the  amount. 
Art.  VIL— 'The  tenants  shall  be  bound  to  maintain,  in 
good  condition,  the  whole  houses,  office-houses,  dykes, 
ditches,  and  drains,  or  gates,  that  are  upon  their  respective 
iarms,  at  Uieir  entry,  or  that  may  be  built  thereupon  during 
the  currency  of  their  tacks,  and  to  leave  them,  at  their  re- 
moval, in  the  like  good  repair — all  upon  their  own  charges. 
And  where  any  ditches,  drains,  or  water-runners,  form,  or 
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are  necessary  as  parts  of,  a  general  drainage  for  other  fisitaM, 
or  for  a  district  of  the  estate^  the  whole  tenants^  having  such 
drains  passing  through  or  along  the  boundaries  of  their 
farmsy  shall  be  obliged  to  clear  them  at  the  same  titne,  if 
the  factor  on  the  estate  shall  deem  such  clearing  to  be  ne- 
cessary. 

Art.  VIII. — lu.case  it  shall  be  judged  proper  to  make 
any  alteration  in  the  farms,  eidier  by  straighting  marches^ 
or  excambing  lands  with  neighbouring  proprietors,  or  te* 
nants,  the  proprietor  or  his  factor  shall  have  power  to  do 
80,  and  the  tenants  shall  be  obliged  to  concur  and  acquiefice 
therein ;  and  the  variation  th^eby  occacrioned  in  their  rent, 
whether  increase  or  decrease,  shall  be  determined  by  two 
neutral  persons,  to  be  named  by  the  proprietor  and  tenant. 

Art.  IX.-— The  tenants  are  to  be  thirled  ta  the  mUls,  to 
which  their  respective  lands  have  been  in  use  to  be  astricted, 
and  shallpay  multures,  mlll*dues,  and mill-services, conform 
to  use  and  wont,  and  that  until  the  end  of  the  current  leases 
of  the  respective  mills,  but  not  longer,  unless  provided  for 
by  a  clause  in  their  leases.  And  the  tenants  are  to  be 
bound  to  furnish  carriages,  for  leading  materials,  for  build-* 
ing  or  repairing  kirks,  kirk-yard  dykes,  manses,  and  school- 
houses.  I 

Art.  X. — The  tenants  are  to  have  liberty  of  casting, 
winniilg,  and  leading  home  peats,  for  the  use  of  their  fa« 
jnilies,  and  servants  residing  on  their  farms,  from  such  moss 
or  mosses,  6r  parts  of  the  same,  as  the  proprietor,  his  factor, 
or  moss-grieVe,  shall  set  apart  to  them  yearly  foe  that  pur- 
pose ;  and  with  which  allotment  they  shall  be  obliged  to 
rest  satisfied,  whatever  the  former  practices  or  usages  may 
have  been. 

Art.  XL — The  tenants  are  restricted  from  cutting  up 
any  of  the  surface  of  the  ground,  for  muck  feal,  or  compost 
middens,  or  for  wall  feal,  turf,  or  divot,  excq[>t  from  such 
parts  of  their  farms  as  shall  be  set  apart  for  that  purpose 
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by  the  proprietor,  or  his  factor  or  doer  for  the  time.  And, 
if  any  of  them  contravene  this  article,  they  shall  forfeit  apd 
pay  five  pounds  Sterling,  for  every  such  trespass,  along  with 
the  first  term's  rent  falling  due  after  the  discovery  of  the 
cdntravention,  or  a  charge  being  given  therefor,  by  the 
factor,  or  the  baron  officer ;  declaring  hereby,  that  the 
penalty  above  specified,  as  well  as  the  other  penalties  before 
mentioned,  shall  not  be  exigible^  unless  su^d  for  by  the  pro* 
prietor  within  qne  year  after  the  trespass  or  contravention 
shall  be  committed. 

Art.  XII. — The  proprietor  reserves  to  himself  the  whole 
game,  of  every  kind,1  and  all  the  fish  in  the  rivers  and  bums 
within  his  property,  with  power  and  liberty  to  himself,  and 
others  having  his  leave  and  permission,  to  hunt,  shoot,  fish, 
and  sport  thereon,  at  all  times  and  seasons.  And  he  further 
reserves  all  mines,  metals,  and  coal  quarries,  of  stone  and 
lime,  marl,  and  other  fossils  whatever,  of  the  like  kind, 
within  the  bounds  of  the  lands  set,  with  liberty  to  work, 
vrin,  and  carry  away  the  same  ;  and  for  that  purpose  to  sink 
pits,  build  houses,  make  roads,  and  erect  any  necessary 
works  thereupon ;  the  tenants  being  allowed  such  surface 
damages,  and  such  abatement^of  rent,  as  shall  be  determin- 
ed by  two  neutral  persons,  to  be  mutually  appointed  by  the 
parties ;  declaring,  that  this  is  not  to  prevent  the  tenants 
from  digging  for  limestone  and  marl,  in  their  own  farms^ 
for  the  improvement  thereof  only.  The  proprietor  also  re- 
serves power  to  shut  pp,  alter,  or  make  new  roads,  through 
any  part  of  the  lands  ;  to  plant  trees  around  the  yards  or 
gardens  on  the  estate,  without  any  allowance,  and  which 
tl^e  tenants  shall  be  bound  to  preserve  ;  also  power  to  take 
off  pieces  of  ground  for  the  purpose  of  planting,  on  allowing 
damages,  which  are  to  be  ascertained  by  two  neutral  per- 
sons to  be  named  by  the  proprietor  and  tenant ;  but  declar- 
ing, that  in  ascertaining  damages  to  be  allowed  for  making 
roads.  t(ie  advantages  that  may  accrue  therefrom  to  the  te'«. 
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nants  are  to  be  considered ;  and  tlie  same  are  to  be  modii* 
ed  accordingly. 

All  which  articles  and  regulations  shall  have  the  same 
effect  as  if  engrossed  in  the  tacks  to  which  they  shall  refers 
And  I  consent  to  the  registration  hereof  in  the  Books  of 
Council  and  Session,  or  others  competent,  therein  toremaiB 
for  preservation  or  execution.    And  constitute 

my  procurators,  Ac-r- 
In  witness  whereof,  I  have  subscribed  these  presents,  con- 
sbting  of  this,  and  the  four  preceding  pages  of  these  twQ 
sheets  of  stamped  paper,  written  by  Thomas  Reid,  writer  in 
Aberdeen,  at  Aberdeen,  the  twelfth  day  of- February,  in 
the  year  one  thousand  eight  hundred  and  five,  before  these 
witnesses,  Alexander  Crombie,  Advocate  in  Aberdeen^  an<| 
the  said  Thomas  Reid. 

(Signed) 
Alex.  Cromhiej  witness.  Aberdeen.    ' 

Tho.  Rdd^  witness.  '       ' 

T*hese  Regulations  are  recorded  in  the  Sker^court  Book^ 
of  AberdeenshirCf  the  ISth  of  February  1805.  ' 


11. 


General  Articles  and  Regtdations^  appointed  by  the  Honour- 
able William  Gordon  of  Ellon,  late  Proprietor  of  the 
Estate  of  Auchmedden,  now  the  Property  of  Sir  Charles 
Forbes,  Baronet ,  M.  P.  To  be  observed  find  conformed 
to  bt/  the  Tenants  upon  that  Estate^  whose  Tacks  shall  be 
made  to  pear  Relation  to  fhe  same. 

Art.  I. — All  assignees,  whether  legal  or  vpluntary,  and 
all  subtenants,  except  such  as  are  specially  sanctioned  by 
the  lease^  are  excluded.  Heirs  portipners,  are  also  exclud- 
ed^ the  eldest  daughter  being  to  succeed  without  division  ^ 
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but  power  i»  given  to  tho  tenants  who  have  children^  to  ap^ 
point  any  one  of  them  to  succeed  them  in  their  leases ;  or, 
in  cajse  ^he  children  shoi^dd  be  minors,  or  decline  the  busi* 
pie^  of  fanning;  or,  in  case  the  tenant  shall  have  no  cUld- 
]rei^.tbQn  ppwi^r  is  giv^  to  assign  the  lease  to  an  actual 
fame/>  ijej^o  shall  be  bound  to  constant  residence  on  th? 
farm,  and  who  shall  become  bound  to  keep  a  sufficient  stock 
Sherepn,,  and  to  perform,  the  whole  conditions  and  obliga- 
t^oni^  prestable  by  the  original  tacksman. 

^KT.  IJ.<^-<-The  lands  shall  be  managed  and  cropped  by 
^^  tisjiuuvts  during  t)ieii:  tack^in  the  following  manner; 
vi^Ucetf  the  whole  of  the  manure  made  on  the  (arm  shall 
be.aimially  laid  upon  fallow,  which  has  at  least,  got  four 
plougtungs,  mid,  a  proper  harrowing  after  each  ploughing^ 
in  the  proper  season,  or  upon  the  giKMiad  which  has  been 
prepared  by  the  sayie  number  of  ploughings  and  harrow- 
ingi^  vf^  due  season  for  turnips ;  or  on  ground  prepareji  by 
two  ploughings  and  harrowings  for  cabbages  or  potatoes ; 
and  after  the  expiry  of  the  first/five  years  of  the  lease, 
there  shall  be  at  least  one^ei^^th  part  of  the  whole  arable 
land  in  fallow,  tumipSy  cabbages,  or  potatoes  yearly,  to  be 
manured  with  dung,  as  far  as  the  whole  collected  or  made 
on  the  farm  will  go,  at  the  rate  of  at  least  forty  single,  or 
twenty  double-cart  loads  to  each  acre ;  and  such  part  of 
the  fallow  as  there  shall  not  be  a  sufficiency  of  dung  for. 
shall  be  sanded  at  the  rate  of  at  least  ten  cartloads  to  each 
acre,  or  limed  at  the  rate  of  twenty  bolls  shells  to  the  acre. 
The  following  crop,  after  aU  fallow,  turnips,  potatoes^  imd 
cabbage,  shall  be  oats>  bear,  wheat,  amongst  which  shall 
be  sown  ok  an  average  eight  pounds  of  good  clover  seed, 
and  one  bushel  of  good  perennial  rye  grass  to  the  acre  at 
Ipast ;  the  grass  is  then  only  to  be  once  cut  for  hay,  but 
the  tenants  shall  have  liberty  to  cut  grass  for  the  immediate 
use  of  their  horses  or  cattle  in  the  houses  upon  the  farm. 
After  the  ground  has  been  three  years  or  longer  in  grass, 
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it  may  be'hroke  up^  aad  either  one  or  two  drops  of  oats  or 
bear  taken  therefcom;  after  which  it  is  to  he  agj^n  fallow- 
ed, m^Buredy  sanded,  or  limed,  and  cropped  in  manjser  above- 
mentioned  ;  the  teoant  being  at  liberty^  when  he  takes  two 
^ain  crops  from  three  or  o^ore  years  old  grass^  to  haye 
beans  or  peas  intervening  between  two  such  crops  on  the 
land,  receiving  at  least  two  ploughings  before  sowing  the 
beans  or  peas,  or  tbe  crop  bein^_  sown  in  drills  for  the  pur- 
pose of  being  horse  or' hand-hoed.    It  shall  however  be  m 
the  power  of  the  tenants  to  break  up  one  ye^  old  grass 
for  wheat,  provided  that  a  fallow  or  green  crop  of  turnip,), 
cabbages,  or  potatoes,  shall  succeed  the  wheat,,  with  a  pro- 
per dungings  and  that  the  ground  be  sown  out  the  follow- 
ing year  with  bear  or  oats  and  graps  seeds  as.  above ;  it 
being  particularly  stipulated,  that  at  the  expiry  of  their 
leas^,  there  shall  be  at  least  tiiree-eightb  parts,  of  the  whole 
arable  land  on  their  farms  laid  out,  as  contiguously  as  pos- 
sible, in  sown  grass,  and  which  three*eighths  shall,  as  nearly 
as  can  be,  contain  an  equal  average  share  of  the  good  land 
on  the  farm ;  and  the  outgoing  tenant  shall  leave  one-fourth 
part  of  the  ploughed  land  for  fallow  or  green  crop^  in  cme 
or  two  divisions,  as  contign^ously  as  may  be  done,  which 
is  to  receive  two  ploughings  against  the  first  of  April,  be- 
fore his  removal ;:  and  for  the  expense  of  which  ploughings^ 
the  outgoing  tenant  shall  be  paid  by  his  successor  at  the^ 
rate  of  one  pound  Sterling  per  acre.    I^int  is  only  to  be 
sown  as  a  first  or  second  crop  after  grass,  in  place  of  oata 
or  bear,  or  after  fallow  with  grass  seeds ;  declaring,  that 
if  the  tenants  shall  at  any  time  contravene  any  of  the  arr . 
ticles  above-mentioned,    they  shall  be  obliged  to  pay  the 
sum  of  L.3  Sterling  of  additional  rent,  fur  each  acre  mana- : 
gfsd  contrary  to  the  regulations  above-mentioned,  and  that 
along  with  the  first  rent  filing  due,  after  the  contravention 
has  taken  place ;  and  shall  also  pay  five  shillings  for  eaeh 
boll  of  lime,  and  four  shillings  for  each,  cartload  of  sand,. 
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and  two  shillings  for  each  cartload  of  dang,  that  is  not  Iai4 
upon  the  fallow,  or  fifeld  for  green  crop,  as  above  spiecified. 
It  is  farther  'stipulated,  that  the  outgoing  tenant  shall  be 
obliged  to  allow  the  proprietor,  or  incoming  tenant,  to  sow 
grass  seeds  along  with  the  last  crop,  and  not  to  allow  his 
bestial  to  pasture  thereupon  after  the  separation  of  the  crop 
from  the  ground. 

Art.  III. — The  tenants  shall  be  bound  to  consume  with 
their  cattle,  on  their  several  farms,  the  whole  straw,  fodder, 
and  turnip,  which  shall  grow  thereupon,  with  the  exception 
•f  bay,  which  they  may  seD,  and  the  straw  of  the  last  crop 
of  the  lease ;  and  to  lay  upon  their  ground  annually,  the 
whole  dung  and  manure  that  shall  be  made  on  the  same, 
with  the  exception  of  the  dung  which  may  be  made  the 
season  preceding  the  term  of  their  removal,  after  the  green 
crop  of  the  preceding  year  shall  be  sown,  and  the  dung 
made  after  that  time  shall  be  carefully  gathered  together, 
and  properly  managed  for  the  use  of  the  proprietor,  or  his 
incoming  tenant,  to  whom  the  same  shall  belong,  on  pay^ 
ment  of  the  value  thereof,  to  be  ascertained  by  two  judges 
to  be  mutually  chosen  by  the  outgoing  and  entering  tenant ; 
and  the  entering  tenant  shall  have  free  liberty,  after  the 
first  day  of  April,  preceding  the  outgoing  tenant's  removal, 
to  enter  to  the  lands  designed  for  summer  fallow  and  greea 
crop  that  8eas6n,  and  to  plough  and  manage  the  same  at 
pleasure;  and  his  entry  to  the  pasture  grass  shall  be  at 
Whitsunday ;  to  the  hay  fields  or  new  sown  grass  at  Lam- 
mas ;  and  to  the  lands  in  com,  at  the  separation  of  the  crop 
fiom  the  ground  that  season. 

Art.  IV. — If  any  tenant  shall  incline  to  inclose  and 
, subdivide  any  part  of  his  farm,  the  same  shall  be  done  with 
dykes  built  of  stone,  three  feet  thick  at  bottom,  eighteen 
inches  at  top,  and  covered  with  feal  of  at  least  six  inches 
of  thickness,  or  inclosed  with  earthen  fences  or  dykes,  and 
ditches  made  in  a  complete  and  substantial  manner,  so  an 
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to  be  completely  fencible  for  holding  oat  and  in  cattle ; 
which  dykes  and  ditches  are  to  be  built  in  lines,  to  berap- 
proved  of  by  the  proprietor  or  his  factor,  and  after  they 
are  built,  they  are  to  be  kept  up  by  the  tenant  in  good  or- 
der, and  left  in  a  complete  fencible  condition ;  and  in  that 
event,  the  tenant  shall  be  paid  at  his  removal,  the  value  of 
these  dykes  or  fences,  as  the  same  shall  be  ascertained  by 
neutral  men  of  skill,  to  be  mutually  chosen  by  the  proprie- 
tor and  tenant ;  declaring,  however,  that  in  no  case  shall 
the  allowance  for  stone  dykes  exceed  one  shilling  per  ell, 
or  for  feal  dykes  or  ditches  more  than  6d.  per  ell,  lineal 
measure,  nor  shall  any  allowance  be  made  where  the  fences 
shall  not  be  in  complete  fencible  repair,  surrounding  entire 
fields  or  inclosures  at  the  time. 

Art.  V. — The  tenants  at  their  entry  shall  be  obliged  to 
accept  of  the  houses  in  the  condition  they  may  be  in,  and 
to  receive  the  timber  of  them,  and  such  of  the  houses  as 
are  contained  in  the  proprietor's  inventory,  at  a*  fair  valu- 
ation, and  to  pay  the  outgoing  tenants  any  melioration  they 
may  be  entitled  to ;  and  at  their  removal  they  shall  leave 
the  timber  and  the  houses  of  at  least  the  same  value  they 
receive  them,  and  be  entitled  to  receive  from  the  proprietor, 
or  his  incoming  tenant,  the  sum  they  paid  to  the  outgoing 
tenant,  with  such  additional  sums  as  may  be  equal  to  the 
value  of  additional  buildings,  constructed  of  stone  and  lime, 
or  stone  and  mortar,  sneck-pinned  with  lime,  on  a  plan  to 
be  previously  approved  of  by  the  proprietor,  or  his  factor 
for  the  time ;  declaring,  that  such  additional  buildings  shall 
in  no  case  exceed  a  year's  rent  of  the  farm,  and  in  esti- 
mating the  value,  no  carriages  of  any  kind  are  to  be  reck- 
oned upon ;  and  it  is  understood,  that  the  allowances  be- 
fore-mentioned, both  for  inclosings  and  buildings,  are  to 
be  made  from  the  rent  of  the  farm  for  the  last  year  of  the 
lease,  in  so  far  as  that  rent  will  go,  the  tenant  being  bound 
to  maintain  in  good  condition  the  whole  houses,  offices, 
and  fences,  upon  their  respective  farms,  and  to  leave  them 
in  complete  order  at  the  issue  of  the  lease. 
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Art.  VI.— Jn  case  it  shall  be  judged  proper  to  make 
any  alteration  in  tUe  farms,  either  by  straightening  marches, 
or  excambing  lands  with  neighbouring  proprietors  or  te- 
nants, the  proprietor  or  his  factor  shall  have  power  to  do 
so,  and  the  tenants  shall  be  obliged  to  concur  and  acquiesce 
therein,  and  the  variation  thereby  occasioned  in  their  rent, 
whether  increase  or  decrease,  shall  be  determined  by  two 
neutral  persons  to  be  named  by  the  proprietor  and  tenant. 

Art.  VII The  tenants  are  to  have  liberty  of  casting, 

winning,  and  leading  home  peats,  for  the  use  of  their  fa- 
milies and  servants,  residing  on  their  farms>  from  such  part 
of  the  moss  as  the  proprietor,  his  factor,  or  moss  grieve, 
shall  set  apart  to  them  yearly,  foV  that  purpose ;  and  the 
tenants  are  to  be  bound  to  frequent  the  Nethermill  of  Auch- 
medden,  with  all  the  grain  which  they  have  occasion  to 
grind,  and  pay  the  accustomed  mill*dues  therefor ;  to  pay 
their  proportions  of  the  ground  officer*s  salary ;  and  to  fur- 
nish carriages  for  leading  their  proportion  of  materials  for 
building  or  repairiAg  a  mansion-house,  the  kirk,  manse, 
school-house,  and  kirk-yard  dyke. 

Art.  VIII. — The  tenants  are  restricted  from  cutting  up 
any  of  the  surface  ground,  for  muck  feal,  or  compost  dung- 
hills, except  from  such  parts  of  their  farms  as  shall  be  set 
apart  for  that  purpose  by  the  proprietor,  or  his  factor  or 
doer,  and  that  under  the  penalty  of  five  pounds  Sterling 
for  every  such  tresspass ;  declaring,  however,  that  this  pe- 
nalty shall  not  be  exigible,  unless  sued  for  within  one  year 
after  the  trespass  shall  be  committed. 

Art.  IX.— The  proprietor  reserves  to  himself  the  whole 
game  and  fish  of  every  kind  upon  the  estate,  with  power 
and  liberty  to  himself,  and  others  having  his  permissionj  to 
hunt,  shoot,  and  fish  thereon  ;  and  he  also  reserves  to  him- 
self all  mines,  whether  of  metal  or  of  coal,  or  other  mine- 
rals and  fossils;  all  quarries,  whether. of  limestone  or  other 
stone  or  slate ;  all  pits  or  banks  of  marl,  shell,  clay,  sand  or 
gravel ;  and  all  kelp  or  other  sc^-ware,  wl^ich  may  be  found 
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upon  the  ^estate,  with  power  to  work,  carry  ofF  and  use 
theiHy  and  to  make  roads  through  the  estate,  and  to  change 
the  direction  of  burns,  rivulets,  or  springs,  upon  allowing 
the  tenants  surface- damage,  to  be  ascertained  by  neutral 
persons,  to  be  named  by  the  proprietor  and  them ;  but 
declaring,  that  in  ascertaining  damages  to  be  allowed  for 
making  roads  or  changing  the  course  of  water,  the  advan- 
tages which  may  accrue  therefrom  to  the  tenants  are  to  be 
considered,  and  the  same  are  to  be  modified  accoi'dingly. 
The  proprietor  also  reserves  power  and  liberty  to  plant  such 
dens  and  uncultivated  land  as  he  shall  think  proper,  and 
to  inclose  the  same,  for  which  the  tenants  shall  be  allowed 
an  abatement  from  their  rents,  as  the  value  shall  be  ascer- 
tained by  skilful  men  to  be  mutually  chosen :  All  which 
articles  and  regulations  shall  have  the  same  effect  as  if  en- 
grossed in  the  tacks  to  which  they  shall  refer. 


III. 


General  Regulations  and  Conditions^  ^ed  and  eetaUished  by 
James  Ferguson^  Esq,  of  Pitfour,  Jor  the  Management  and 
Improvement  of  his  Lands  in  the  Counties  (^Aberdeen  and 
Banff^  relative  to  the  Tacks  to  be  granted  thereon  by  him. 

Marches. 

Ths  marches  of  the  several  farms  and  possessions  let^ 
and  to  be  let,  having  been  previously  laid  off,  and  properly 
fixed  on  the  ground,  as  well  as  particularly  delineated  on 
a  plan  of  the  lands,  the  tenants  are  to  observe  said  marches^ 
as  the  boundaries  of  their  respective  possessions,  to  keep  to 
the  same,  until  the  proprietor  shall  think  proper  to  make 
any  alterations  thereon,  which, he  has  power  to  do,  in  man- 
ner after-mentioned. 
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Mines,  QjumyieSj  Roads,  Canals,  ^-c. 

The  proprietor  reserves  to  himself  all  mines,  whether  of 
hietal  or  of  coal,  or  other  miQeral  fossils;  all  quarries,  whe- 
ther of  limestone,  or  other  stone,  or  slate  ;  all  pits  or  banks 
of  marl,  shells,  clay,  sand,  or  gravel,  within  the  lands  let ; 
and  all  kelp,  and  other  seaware,  and  shell-sand,  or  limestone 
gravel,  which  may  be  found  therepn ;  with  power,  by  him-^ 
self,  or  others  authorized  by  him,  to  search  for,  dig,  and 
work  such  mines  and  quarries,  pits  and  banks  i  erect  the 
proper  engines  or  machinery,  lay  dut,  make,  and  use  the 
proper  roads ;  to  dig,  make,  and  use  such  canals,  water- 
courses, and  reservoirs,  as  he  shall  think  fit,  and  to  collect 
and  carry  away  all  the  articles  aforesaid  i  and  to  take  off, 
wherever  he  shall  think  proper,  the  ground  proper  for  all 
the.  above  purposes,  and  for  roads  and  towing  paths  along 
the  canals,  and  for  storehouses  and  repositories  for  fuel,  ana 
other  articles,  near  the  quarries  and  pits,  and  for  houses 
and  gardens  there,  or  for  the  persons  thereat  employed,  or 
others,  along  the  canals :  And  further,  to  take  off  such  part 
or  parts  of  the  lands  let,  as  he  shall  Judge  proper  for  irriga- 
tion, or  being  converted  into  watered  meadows,  not  exceed-) 
ing  in  whole  one-tenth  part  of  the  possession.  The  tenant 
is  not  to  be  entitled  to  any  damages,  or  deduction  of  rent, 
for  what  ground  may  be  taken  o£P  for  roads,  nor  for  materi- 
als taken  for  making  or  repairing  them,  nor  for  ground  taken 
off  for  canals,  or  for  the  banks  and  paths,  or  horse  and  carri- 
age-ways along  the  sides  of  them :  But,  for  what  ground 
may  be  taken  off  for  any  other  of  the  purposes  above-men- 
tioned, the  tenant  shall  be  paid  damages,  or  be  allowed  a 
4edu<ition  of  rent,  according  to  the  estimation  of  two  per- 
sons of  skill,  to  be  mutually  named  by  the  parties ;  and  fail- 
ing such  nomination,  within  eight  days  after  requisition,  by 
persons  to  be  named  by  the  judge  ordinary  of  the  bounds } 
but  in  making  these  estimations,  the  possible  or  contingeni 
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profits  idiieh  may  easue  from  the  improvements,  by  irriga- 
tion  or  watering,  are  not  to  be  considered :  But  in  case  the 
tenant  shall  have  laid  down  any  of  the  land,  fit  for  ir- 
rigation, in  a  proper  manner,  before  the  end  of  the 
seventh  year  of  the  tack,  and  shall  use  it  only  for  pasture 
and  hay,  it  shall  not  be  in  the  power  of  the  proprietor  to 
take  off  such  land.  The  tenant  shall  have  no  right  to  take 
water  out  of  the  reservoirs  or  canals,  for  any  other  piirppse 
than  for  the  use  of  his  family  or  cattle,  but  not  for  irrigation 
or  driving  machinery,  without  a  written  license  from  the 
proprietor.  When  the  line  of  any  turnpike  road  or  canal, 
to  be  made  through  the  lands  let,  shidl  be  properly  ascer- 
tained, the  proprietor  shall  be  at  liberty  to  take  off  such 
pieces  of  land  near  the  marches,  not  exceeding.  one-<tenth  of 
the  possession,  as  may  be  separated  from  the  farm  by  such 
turnpike  road  or  canal,  and  cannot  be  inclosed  or  converted 
into  a  field  or  iields,  proper  for  the  farm,  and  to  dispose 
thereof  as  he  sball  choose ;  he  always  allowing  to  the  te- 
nant such  a  deduction  of  rent  therefor  as  shall  be  ascer- 
tained  in  manner  foresaid.  The  said  James  Ferguson  farther 
reserves  to  himself,  and  his  successors,  the  whole  game  and 
fish  which  may  be  found  on  the  lands  let,  or  in  the  waters 
thereof;  with  power  to  them,  by  themselves,  or  others  hav- 
ing authority  from  them,  to  hunt,  fish,  and  fowl  thereon,  at 
all  lawful  seasons ;  but  that  the  tenant  shall  be  entitled  for 
the  dami^es  he  may  sustain  by  his  growing  corns  being  de- 
stroyed thereby,  on  estimation  as  aforesaid. 

Inclosing^  Plantings  Draining^  Sfc. 

The  said  James  Ferguson  reserves  to  himself,  and  his 
successors,  by  themselves,  or  by  any  land-surveyor  of  cha- 
racter to  be  employed  by  them,  power  and  liberty  to  straight 
the  marches  of  the  farms  and  possessions  let,  and  to  make 
the  necessary  excambions  on  these  occasions,  to  fix  the 
lines  of  the  inclosures,  and  to  make  such  inclosures  by  dike. 
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ditch,  or  hedge,  as  he  or  they  shall  thhak  fit ;  and  to  tatre 
off  such  part  of  the  farm,  either  in  the  corners  of  fields^  or 
elsewhere,    not  exceeding  one*  twentieth  part,  as  may  be 
thought  proper  for  planting  of  trees,  and  to  plant,  prune, 
and  dress  the  same ;  likewise,  reserving  liberty  to  the  proprie- 
tor to  plant  hedgerow  trees,  or  willows,  and  to  cut  and  carry 
away  the  same,  as  well  as  those  already  planted,  when  he 
chooses.    The  tenant  is  to  have  such  allowance,  for  what 
ground  may  be  taken  off  by  the  straighting  of  marches,  and 
not  compensated  by  other  ground,  and  such  deduction  of 
rent  for  what  may  be  taken  off  for  planting  as  shall  be  as- 
certained in  manner  before  prescribed ;  and,  on  the  other 
hand,  he  is  to  pay  for  what  addition  may  be  made  to  his 
farm,  without  his  giving  an  equivalent  in  ground,  such  rent 
as  may  be  ascertained  in  manner  foresaid.     The  proprietor 
shall  have  power  and  liberty  to  make  such  drains  in  the 
lands  let,  as  he  shall  see  proper ;  and  the  tenant  shall  be  ob- 
liged to  fill  them  up  as  soon  as  made,  with  stones,  if  proper 
stones  can  be  had,  within  nine  hundred  yards  of  the  drain, 
and  failing  thereof,  with  other  proper  matermls,  and  to  keep 
them  in  repair  in  all  time  after,  on  his  own  expense.    The 
tenant  is  also  bound  to  keep  the  hedges,  ditches,  and  other 
fences,  in  perfect  order,  by  cleaning  the  hedges,  and  catting 
in  the  shape  of  a  steep  roof,  and  to  scour  the  ditches  as 
often  as  necessary,  and  to  preserve  the  trees,  planted  m  the 
hedgerows,  and  yards,  or  any  where  else  on  the  farm. '   The 
tenant  shall  have  no  allowance  or  deduction  for  the  ground 
occupied  by  the  inclosures  or  drains,  or  the  damages  which 
may  arise  in  making  or  repairing  the  same :    but  if  the 
hedges  shall  be  cleaned  and  cut  properly,  the  tenant  shall 
be  paid  by  the  proprietor  half  the  expense  thereof,  at  the 
ordinary  rates  at  which  such  work  is  done  in  the  country. 
If  the  proprietor  chooses  rather  to  have  any  of  the  above 
work,  relative  to  fences  or  drains,  done  by  people  of  skill 
to  be  employed  by  himself,  he  may  cause  it  to  be  done  by 
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ihem ;  and  the  tenanti  upon  having  the  accounts  of  the  ex- 
pense, attested  by  persons  who  have  done  the  work  and 
presented  to  him,  shall  be  bound  to  pay  to  such  persons,  or 
to  the  proprietor,  the  whole  expense  of  repairing  the  drains, 
and  half  the  expense  of  putting  and  keeping  the  fences  in 
order,  without  any  other  proof  whatever.  ^  In  case  the  pro- 
prietor shall  inclose  or  drain  the  farm  or  possession  lei,  or 
any  part  thereof,  the  tenant  is  bound  to  pay  to  the  pro- 
prietor, along  with  his  rent,  six  per  cent,  yearly,  on  all  the 
money  disbursed  by  him  in  so  doing,  commencing  from  the 
time  of  the  expenditure :  but  if  any  of  the  inclosures  made 
shall  be  on  the  outward  marches  of  the  farm,  or  a  ring- 
fence,  then  the  tenant  is  only  to  pay  three  per  cent,  yearly, 
on  the  expense  disbursed  in  making  such  ring-fences,  and 
one-fourth  only  of  the  expense  of  keeping  it  in  repair  ;  and 
if  any  part  of  the  inclosures  run  along  the  side  of  a  road  or 
canal,  the  tenant  is  bound  to  pay  the  six  per  cent,  on  the 
expense  of  making  that  part  of  the  inclosure,  and  bear  one- 
half  of  the  expense  of  keeping  it  in  order. 

liesideneef  and  Mode  qfCttUure. 

Hie  tenant  is  bound  to  r^ide  personally,  with  his  family^ 
and  cattle,  on  the  lands  let,  and  to  labour,  manure,  culti- 
vate, and  crop  the  same  properly,  and  in  a  fair  and  regular 
manner,  and  agreeably  to  the  rules  of  good  husbandry ;  and 
particularly,  that  the  old  meadow  grass,  or  links  of  the  farm, 
shall  never  be  ploughed;  and  that  [the  proprietor  has  it  in 
his  power  to  fix  the  quantity  of  land  to  be  used  as  meadow^ 
so  as  it  shidl  not  exceed  one-seventh  part  of  the  whole  farm ; 
that  at  no  thne  shall  there  be  above  one  half  of  the  other 
grdund  of  the  farm  under  tillage  at  once ;  thttt  ixiheat,  oats^ 
batiei/y  bear  or  big,  rye^  and  lint  y  stiallbe  reckoned  white  or  ex- 
hausting crops ;  that  the  fallow  crops  are,  doverjed  or  moxmy 
bttt  not  allowed  to  seed,  turnips^  leans^  carrots,'  potatoes, 
eabhagty  kaUf  sowtiiti  drills,  ahd  thoroughly  horse  and  haiid- 
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hoedy  or  a  real  naked faUavo.  The  tenant  is  bound  to  have 
one  of  either  of  these  fallow  crops,  between  every  two  of 
the  above-mentioned  white  crops;  and  when  potatoes 
are  made  the  fallow  crop,  there  must  only  be  one*half 
of  the  break  of  that  kind  of  crop ;  neither  are  potatoes  to 
be  repeated  upon  land  which  has  carried  a  potato  crop  be- 
fore»  oftener  than  once  in  seven  years.  All  land  to  be  ma- 
naged with  a  naked  fallow  must  be  five  times  ploughed,  and 
properly  harrowed  between  each  ploughing,  and  three  of 
these  ploughings  must  be  performed  between  the  first  of 
May  and  the  first  of  September ;  and  that  such  fallow  shall 
be  manured  with  not  less  than  fifleen  loads,  of  a  cubic  yard 
each,  of  good  reduced  dung,  or  ninety-six  bushels  of  lime 
or  shell-sand,  or  one  hundred  and  forty  cubic  yards  of  marl, 
to  each  English  acre.  That  in  case  the  fallow  crops  shall 
be  foul  or  weedy,  the  tenant,  at  the  desire  of  the  proprietor, 
must  plough  them  up,  and  turn  them  to  a  real  fallow  ;  and 
such  part  of  the  land  as  should  be,  by  the  above-mentioned 
rules,  under  a  fallow  crop  the  last  year  of  the  tack,  must  be 
left  at  the  Whitsunday  of  expiry,  to  be  occupied  by  the 
proprietor,  or  incoming  tenant,  and  they  shall  likewise  be 
entitled  to  sow  grass  seeds  with  the  last  or  waygoing  crop ; 
and  the  outgoing  tenant  shall  leave  to  them  the  whole  stra^w 
and  chaff  of  that  crop,  together  with  one  whole  year's  dung» 
not  to  be  previously  laid  on  the  land,  without  any  allowance : 
that  grass  seeds  shall  always  be  sown  down  with  the  crop 
first  succeeding  a  fallow^  and  that  the  quantity  shall  not  be 
less  than  seven  and  one-half  pounds  of  red  clover,  seven  and 
one-half  pounds  of  white  clover,  and  one  bushel  of  rye  grass 
seeds,  to  each  English  acre;  that  from  the  ground  laid 
down  in  grass^  hay  shall  not  be  cut  oftener  than  once  in  three 
years ;  that  there  shall  not,  in  any  one  year,  be  above  one- 
fiftieth  part  of  the  arable  part  of  the  farm  in  lint  and  hemp 
together ;  that  no  hay,  straw,  chaff,  turnips,  or  other  green 
crop,  or  peats,  shall  be  sold  or  carried  off  from  the  farm». 
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but  that  they  shall  be  consumed  thereon ;  and  the  dung 
produced  from  them,  or  otherwise,  shall  be  laid  on  some 
part  of  the  farm,  imder  the  pain  of  forfeiture  of  the  value  of 
the  articles  carried  off.  That  all  whins,  or  broom,  already 
growing  on  the  ground,  shdl  be  rooted  out,  and  none  shall 
be  sown  therein  for  the  future.  That  no  rabbits  shall  be  in* 
troduced  into  the  farm,  nor  allowed  to  burrow  or  remain 
there :  that  none  of  the  surface  of  the  ground  shall  be  burnt^ 
nor  any  turf,  feal,  or  divot,  cast  from  it,  under  the  penalty 
of  one  shiUing,  for  each  feal  or  divot,  sad  Jive  shSlings  sterling 
for  each  rood  of  Uiirty-six  square  ells 'of  burning*  The  te- 
nant is  bound,  full  three  years  before  the  issue  of  his  tabk, 
to  have  one-half,  at  least,  of  the  arable  ^ound  of  his  farm 
hud  down  in  good  heart,  and  sown  with  a  sufficient  quantity 
of  white  clover,  and  other  grass  seeds,  fit  for  pasture;  and 
shall  not,  at  any  time  thereafter,  during  the  remainder  of 
the  lease,  cut  hay  from,  but  pasture  on  it  only« ,  The  pro- 
prietor shall  have  it  in  his  power  to  choose  the  one-half  of 
the  ground,  which  is  to  be  laid  down  in  grass  as  aforesaid, 
and  the  tenant  the  other  half:  the  part  to  be  diosen  by  each 
must  lie  contiguous  in  itself,  but  may  be  in  a  different  part 
of  the  farm  from  that  chosen  by  the  other.  For  enabling 
the  proprietor  more  easily  to  observe  whether  the  land  be 
properly  managed,  the  tenant  is  bound  to  divide  the  farm 
into  regular  fields,  as  he  shall  be  directed  by  the  proprietor, 
or  any  person  having  authority  from  him,  and  to  have  these 
fields  in  one  kind  of  crop  only  in  one  year ;  and  no  white 
crop  shall  be  sown  in  any  part  of  the  same  field,  or  break, 
where  there  is  or  ought  to  be  fallow,  green  crop,  or  grass. 
In  case  the  tenant  shall  fail  to  lay  down,  and  leave  in  pasture, 
the  half  of  the  arable  land  of  his  possession  for  the  last  three 
years  of  the  tack,  or  shall  crop  or  manage  any  part  of  his 
possession,  at  any  time,  in  a  manner  different  from  what  is 
before  prescribed,  or  shall  plough  up  any  part  of  the  land 
allotted  for  meadow,  perpetual  or  pasture  grass,  previous 
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to»  dr  in  the  last  year  of  the  tack,  or  otherwise  neglect  or 
\  counteract  any  of  the  regulations  herein  before  prescribed* 
he  is  bound,  from  the  time  of  contrarentioni  till  the  end  of 
the  tack,  to  pajjhepotmds  sterling  of  additional  rent  yearly 
to  the  proprietor,  for  each  Engiiish  acre  which  shall  not  bft 
hiid  down  for  pasture,  or  shall  be  otherwise  managed  or 
cropped  than  is  before  stipulated^  and  ten  pounds  sterling 
fbr  breaking^  up  meadow,  or  perpetual  grass,  in  the  said  last; 
jFear,  afeng  with  his  odier  rent,  and  over  and  above  die 
same,  and  so  proportionally  for  any  part  of  an  acre ;  diat 
certificates,  from  any  surveyor  of  land  of  good  reputatien 
HI  his  profession,  shall  be  sufficient  vouchers  for  instructing 
the  quantities  of  ground  in  white  crop,  in  meadow,  or  per^^ 
petual^   and  pasture  grass,   green  crop,  and  £dlow,  and 
which  shall  be  managed  in  a  manner  cimlarary  to  the  rulea 
before  prescribed,  and  shall  be  considered  as  parts  of  the 
tack,  and  when  registered  along  with  it,  shall  be  suffident 
ground  for  summary  diligence  for  the  additional  renta  before, 
stipulated,  alike  as  if  they  were  inserted  in  the  tack  itself* 
H'he  tenant  is  bound  to  defend  and  protect  the  possessicm 
let  to  him,  and  all  its  privileges,  from  the  encroachments  of- 
all  others,  during  the  lease ;  that  the  tenant  shall  not  be  at 
liberty  to  retail  any  ale,  or  spirituous  liquors,  on  the  posses- 
sion let  to  him,  nor  allow  others  to  retail  the  same  thereon, 
without  a  license  in  writing  from  the  proprietor.    The  te«> 
nant  shall  have  no  right  to  any  privileges  beyond  the  bounds 
of  the  farm  or  possession  let,  either  of  manure,  fuel,  or  the 
like,  unless  specially  granted  in  his  tack ;  nor  shall  he  have 
title  to  any  allowance,  or  consideration,  at  the  issue  of  big 
tack^  for  managing,  laying  down,  and  leaving  his  farm,  in- 
the  order  before  stipulated  ;  nor  for  any  other  articles,  ex- 
cept what  are  herein  stipulated,  or  shall  be  spedaUy  and 
specifically  stipulated  in  his  tadc,  whether  he  shall  have 
paid  for  such  articles  at  his  entry,  or  been  at  the  expense  of 
the  same,  during  the  subsistence  of  his  tack  or  not.    The 
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M»iit  18  bound  to  iiltmid  any.roill  lielongtiig  to  the  prf))in«» 
tor  in  liie  oeigfaboarhood  of  his  farmi  to  which  be  shall  be 
dSreeted)  with  M  the  victual  the  produce  of  bifr  farm,  whklt 
shall  be  groatid  for  the  use  of  the  pei^oos  residing  on  it, 
und  to  pay  the  tisual  bannocks  and  perquisites  for  the  same, 
but  BO  multures ;  but  where  the  lands  let  are  in  the  sucken 
of,  and  thirled  to,  any  mill  not  belonging  to  the  said  James 
Ferguson,  or  his  foresaids,  the  tenant  is  bound  to  attend 
such  mill  with  all  grains  the  produce  of  his  farm,  as  the  rules 
of  thirlage  to  the  said  mill  oblige,  and  to  pay  the  ordinary 
multures,  sequels,  and  knaveships  therefor,  and  to  perform 
the  accustomary  services  to  the  said  mill ;  or,  if  the  proy 
prietor  shall  choose  to  value  such  multures,  sequels,  &c.  as 
is  now  allowed  by  law,  the  tenant  shall  be  bound  to  pay 
such  sums,  or  articles^  in  proportion  to  his  farm,  as  the  said 
multures,  sequels,  &c.  shall  be  valued  at  by  the  jury,  or  a** 
greed  to  by  the  proprietor* 

Houses. 

That  all  houses  shall  be  built  in  a  situation,  and  upon  a 
plan,  approved  of  by  the  proprietor,  or  persons  having  au- 
thority from  him,  in  writing :  that  the  walls  of  these  houses 
shall  be  built  of  stone  and  lime,  or  stone  and  mortar,  outer 
course  laid  and  sneck  pinned  with  lime,  and  be  two  feet  at 
least  in  thickness,  and  shall  be  covered  with  slate,  tile,  or 
ptob-thatch  only,  and  not  with  divot :  that  the  windows  of 
the  dwelling  house  shall  all  be  glass,  and  shall  not  be  less 
than  eight  square  feet  of  window.  For  the  walls  of  the 
houses  so  to  be  built  by  the  tenant,  he  shall  have  allowance 
from  the  proprietor  of  tvoo  pounds  sterling  per  rood  of  thirty- 
six  square  ells,  for  building  and  lime,  and  a  proportional  al*^ 
lowance  for  quarrying  the  stones,  if  it  shall  have  been  ne^ 
cessary  to  quarry  them  ;  but  no  allowance  is  to  be  made  for 
carriages  and  the  allowance  for  quarrying,  building,  and 
Ume,  is  not  to  exceed  in  whole,  one  year's  rent  of  the  farm  or 
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posteiiion  let ;  and  the  one-half  of  it  shall  be  payable  at  the 
tenn  the  first  payment  of  the  second  year's  rent  is  due,  pro* 
Tided  the  building  is  completed,  and  done  on  the  terms  be- 
fore expressed ;  and  the  other  half  withm  three  months  after 
the  issue  of  the  tack ;  but  only,  in  case  he  leave  the  houses 
in  good  repair.  The  tenant  is  to  have  no  further  allowance 
for  walls  of  houses,  although  he  shall  have  built  to  a  greater 
value,  and  shall  not,  notwithstanding,  be  at  liberty,  either  at 
his  removal,  or  for  three  years  preceding,  to  throw  down  or 
demolish  any  additional  walls  built :  it  is  to  be  understood, 
that  if  the  tenant  has  furnished  or  paid  for  the  timber,  and 
glass  windows,  and  slates,  (if  good  Esdale)  they  shall  re- 
main his  property,  and  he  shall,  at  the  issue  of  the  tack, 
either  be  paid  for  them,  according  to  the  appreciation  of 
persons  of  skill,  to  be  mutually  named  by  the  proprietor 
and  him,  or  be  allowed  to  take  them  away,  in  the  proprie* 
tor's  option.  No  delay  of  the  proprietor,  in  executing  any 
of  the  articles  he  has  undertaken,  or  in  making  any  of  the 
pa3rments  he  stands  bound  for  by  these  regulations,  or  by 
the  tack,  shall  afford  a  ground  to  the  tenant  for  refusing  to 
pay  his  rents  punctually  at  the  proper  terms,  or  for  not  re- 
moving punctually  at  the  issue  of  the  lease,  the  tenant  al- 
ways being  entitled  to  the  same  execution  to  follow  hereon, 
and  on  the  tack,  for  implement  of  the  proprietor's  part,  as 
the  proprietor  has  for  implement  of  the  tenant's. 

Lastly,  the  said  James  Ferguson,  Esq.  and  the  persons 
hereunto  subscribing,  whose  tacks  to  these  regulations  refer, 
CONSENT  to  the  registration  hereof  in  the  Books  of  Council 
and  Session,  Sheriff  Court  Books  of  Aberdeenshire,  or  any 
other  competent  register,  that  letters  of  honuDg,  on  six 
days  charge,  and  all  other  execution  necessary,  nuy  pass 
hereon,  in  form  as  effeirs ;  and  to  that  effect  constitots 

their  procurators. 
In  witness  whereof,  these  presents  are  wrote  upon  stamped 
vellui»»  by  James  Mitchel,  writer  at  Pitfour,  and  subscribed 
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as  foliowfl  ;  viz*    9y  the  said  James  Ferguson  Esq.  at 

the  day  of  one  thousand  eight 

hundred  yearsi  before  witnesses  And  by 

&c.  whose  tadts  hereunto  refer,  as  above- 
mentioned,  at  of  the  date,  and  before  the  wit* 

nesses  mentioned  in  said  tacks,  and  affixed  and  subscribed 
to  their  several  names,  on  these  regulations. 

IV. 

Regulations  and  CondUionsy  under  vohkh  the  possessions  and 
crofis  on  the  Lands  and  estate  of  Berkenbogy  8fC»  l^ng  in 
the  parish  of  Fordyce  and  county  qfBanff\  and  belonging  to 
Robert  Abercromby  Esq.  are  to  be  lety  and  tokich  are  to  b^ 
speciaUy  referred  to  in  the  missives  or  minutes  of  Tacky  and 
extended  Leases  entered  into  bettveen  the  Proprietor  and  the 
respective  Tenants,  and  to  be  held  as  obligatory  on  the  said 
Tenants^  unless  in  so  Jar  as  altered  or  varied  by  any  special 
conditions  in  the  said  Missives  or  Minutes,  or  extended 
Leases  ;  and  tohich  R^idaiions  are  also  declared  to  be  obUga* 
tory  on  aU  the  Tenants  on  the  said  Lands  and  Estate,  who 
shaU  subscribe  the  same  as  bearing  reference  to  their  Leases, 
Tacks,  or  missives^  although  the  same  may  have  been  enter- 
ed  into  previous  to  the  date  of  the  present  Regtdations. 

The  leases  to  be  granted  for  the  number  of  years  speci- 
'fied  in  the  missives,  minutes,  or  extended  leases  in  favour  of 
the  tenant,  and  the  heirs  of  his  own  body  lawfully  begotten, 
secluding  heirs-portioners  and  assignees  voluntary  and  legal, 
and  all  subtenants,  and  in  the  event  of  the  tenant  dying  and 
leaving  an  heir  under  age,  that  a  proper  person  shall  be 
named  to  manage  the  farm  during  the  minority  of  the  heir,    < 
and  to  be  responsible  for  the  fulfilment  of  these  articles,  and 
who  shall  enact  himself  accordingly,  and  failing  such  nomin- 
ation and  enactment  within  six  months  after  the  tenant's 
death,  then  the  proprietor  may  remove  the  heir  on  account 
of  such  failure. 
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The  tenaiiU  in  all  c^aes  are  bound  to  fersoni^  t^i4m<^ 
with  thw  families  and  farm  stopjcings.  The  period^  of  en- 
trjy  and  rents  paya|)Ie  in  money^  victual,  customs,  a^d  ser- 
vices;  to  be  specified  in  the  said  missives  or  minutes  of  agree- 
ment. And  the  tenants  are  to  be  obliged  to  enter  into  for* 
xnal  leases  on  stamped  paper  bearing  a  special  reference  tp 
these  regulations  and  articles^  and  also  containing  all  oth^r 
usual  and  necessary  clauses  commonly  inserted  in  leases ; 
and  the  tenants  are  to  pay  for  the  stamps  and  writing,  and 
extending  their  leases. 

With  respect  to  the  manner  of  cultivation,  it  is  specially 
conditioned,  that  each  ar^d  every  possession  let  shall  be 
managed  and  cropped  agei^ably  to  the  rules  of  good  hus- 
bandry during  the  currency  of  the  lease ;  the  possession  is 
to  be  divided  as  nearly  as  possible  into  seven  subdivisions  of 
equal  sizes,  and  a  regular  rotation  of  cropping  and  man- 
agement to  be  begun  as  early  as  possible,  and  preserved 
throughout  the  lease.  In  no  instance  shall  there  on  any  pre- 
text whatever  be  more  than  two  white  or  grain  crops  taken 
off  any  part  of  the  same  ground  in  succession  without  a  green 
crop  or  fallow  properly  cleaned  and  dunged  intervening,  after 
which  a  crop  of  barley,  wheat  or  oats  may  be  taken  proper- 
ly laid  down  with  grass  seeds,  and  the  ground  so  laid  down 
shall  remain  in  grass  for  three  successive  years  at  least,  the 
first  of  which,  the  crop  may  be  cut  for  hay,  and  the  last  two 
it  must  be  in  pasture,  and  the  tenant  must  keep  the  said 
pasture  clear  of  rag  weed,  thistles  and  other  noxious  plants, 
and  when  the  ground  is  again  broke  qp  there  shall  be  no 
more  than  two  white  or  grain  crops  taken,  and  the  same  ro- 
tation gone  through  as  before,  and  at  the  going  over  th^ 
fields  the  ridges  of  each  in  the  first  preparation  for  fallow 
or  green  crop,  shall  be  all  properly  straighted  and  kid  off 
in  equal  sizes,  and  all  baulks  and  foundations  of  old  dykes 
and  foldf  brought  into  tillage,  and  at  the  terminati9n  of  the. 
lease  there  shall  be  left  on^-seventb  part  of  the  possession 
in  hay,  one-seventh  part  in  grass  of  the  second  year,  pne? 
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«6iF#ntb  pfiH  m  gtwss  of  the  third  year,  Qne-se?eoth  psrt 
propefiy  ]>r<epiMred  for  Mlow  or  green  ctqp,  and  which  shall 
l^ve  re0eiy6d.e^  l&uA  two  ploughings  and  faarrowiogs  at  the 
proper  seaaoiiBi  o^e-6eveoth  part  in  grain  crop,  after  fallow 
or  green  crop  pr^ierly  cleaned  and  manured,  and  the  re- 
mainiog  twoHsey wtha  may  foe  in  grain  crops.  It  being  un« 
4erstood»  that  each  seventh  part  above  mentioned  shall  be 
in  one  entire  close  field  and  not  in  disjoined  patches  ;  and  in 
order  that  strict  punctuality  and  attention  may  be  paid  to 
these  regulations,  and  the  mode  of  cropping  Jierein  pre- 
scribed during  the  lease,  each  tenant  shall  be  bound  to  pay 
the  ^vm  of  ^ve  pounds  Sterling  of  yearly  additional  rent, 
over  and  above  the  rents  specified  in  the  lease,  for  each 
arable  Scotch  acre  treated  or  cropped  differently  from  the 
mode  herein  laid  doim  during  the  lease,  so  as  to  leave  the 
possession  in  a  rotation  in  any  shape  difierent  from  what  ia 
liere  prescribed,  and  which  additional  rent  is  not  to  be  consi-s 
dered  penal  but  pactional,  and  the  tenant  is  hereby  bound  to 
pay  the  same  to  the  heritor  along  with  the  original  stipulat- 
ed rents  for  the  year  or  years  in  which  any  alteration  or  de- 
viation shall  take  place,  with  interest  and  penalty  in  case  of 
failure,  and  the  heritor  or  otliers  employed  by  him,  shall  at 
all  times  have  liberty  to  perambulate  or  ride  over  the  fields 
in  order  to  ascertain  how  far  these  regulations  as  to  crop- 
ping, &c.  have  been  complied  with ;  and  the  tenants  are  ex-» 
pressly  prohibited  from  selling  or  sending  off  their  posses- 
sions, any  straw  or  other  farm  produce,  excepting  hay, 
thrashed  out  grain  or  bestial. 

The  heritor  or  incoming  tenant  shall  be  obliged  to  pay 
the  vidue  of  the  field  left  and  prepared  for  fallow  or  green 
orop,  and  two-thirds  of  the  value  of  the  second  year's  grass, 
but  nothing  to  be  paid  for  the  third  year's  grass ;  and  as  to 
the  hay  crop,  the  outgoing  tenant  shall  have  liberty  to  cut  it 
down  and  dispose  of  it,  making  first  offer  of  it  to  the  heritor 
or  incoming  tenant  at  the  valuation  of  men  mutually  cha- 
seh,  and  after  being  so  cut  at  the  proper  season,  to  depas- 
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ture  Ibe  aftennath  until  the  separatbn  of  the  crop  from 
the  grouodi  access  being  given  to  the  heritor,  or  incoming 
tenant,  to  the  houses,  yards,  ground  prepared  for  fallow  or 
green  crop,  second  and  third  years  grass  at  Whitsunday,  lo 
the  aftermath  of  the  hay,  and  to  the  other  parts  of  the  farm 
lender  crop  at  the  separation  thereof  from  the  ground.  It  is 
farther  stipulated,  that  the  heritor  or  incoming  tenant  shall 
have  liberty  to  sow  down  grass  seeds  with  the  crop  on  the 
former  year's  fallow,  or  with  all  or  any  part  of  the  outgoing 
crop  on  the  possession,  and  which  the  outgoing  tenant  must 
harrow  in  carefully  and  properly,  and  take  care  n6t  to  injure 
or  hurt  the  grass  in  separating  his  outgoing  crop  from  the 
ground,  and  not  to  eat  or  potch  it  with  bestial.  The  heri- 
tor, or  incoming  tenant  is  also  to  have  liberty  to  dig  and 
manure  the  yards,  and  to  sow  garden  seeds  in  the  same 
at  Candlemas,  or  any  time  thereafter.  Farther  the  outgo- 
ing tenant  is  bound  to  prepare  and  collect  dung  in  the  usual 
manner  the  year  preceding  his  removal,  to  be  used  for  the 
fallow  and  green  crop  of  the  ensuing  season,  and  which 
dung  shall  be  taken  off  and  paid  for  by  the  incoming  tenant 
at  the  appreciated  value  to  be  put  on  the  same  by  men  mu- 
tually chosen,  and  which  shall  also  be  the  mode  of  ascer- 
taining the  value  of  the  ground  left  for  green  crop  and  fal- 
low, hay  if  taken  off,  and  two  thirds  of  the  value  of  the  se- 
cond year's  grass  above  mentioned. 

The  proprietor  reserves  to  himself  all  mosses,  mines, 
quarries,  minerals,  marl,  clay,  and#8and  pits,  and  the  com- 
plete and  uncontrolled  use  of  them,  the  command  of  water 
for  thrashing  mills,  machinery,  watering  land  and  other  ne- 
cessary purposes.  The  tenant  to  be  allowed  surface  da- 
mage if  any  is  incurred  in  the  exercise  of  these  rights,  as 
the  same  shall  be  ascertained  by  men  mutually  chosen.  A 
right  is  in  like  manner  reserved  to  make  or  alter  roads, 
public  or  private,  to  plant  forest  trees  in  gardens,  kail  yards, 
rocky  hillocks  and  waste  ground,  all  without  any  recom* 
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pease,  and  the  trees  to  planted  or  t6  be  planted  must  be' 
preserved,  and  not  injured  by  bestial  or  otherwise ;  it  is 
also  hereby  stipidated  that  tibe  tenants  shall  be  obliged  at 
all  timesy  both  summer  and  winter,  to  have  their  bestial  care- 
fully h^ed,  and  to  protect  the  fences  and  planting,  and 
keep  their  cattle  and  sheep  out  of  the  same,  whether  enclos- 
ed or  not  enclosed ;  tenants  on  the  banks  of  bums  are  pro- 
hibited from  ploughing  such  burn  banks,  but  must  keep  the 
same  in  pasture. 

The  casting  of  feal  and  divot  is  expressly  prohibited  on 
any  part  of  the  lands,  without  the  special  permission  of  the 
heritor,  and  then  only  in  places  to  be  apportioned  and  set 
apart  for  that  purpose,  under  a  penalty  of  two  pounds  ster- 
ling for  each  transgression,  besides  paying  damages  and  re- 
storing the  surface  of  the  ground. 

Liberty  is  reserved  to  the  proprietor  to  straight  and  ad- 
just marches  with  neighbouring  heritors  and  tenants,  giv- 
ing and  taking  what  may  be  requisite  on  both  sides,  and 
paying  or  deducting  for  ground  given  or  taken,  as  the  value, 
if  disputed,  shall  be  ascertained  by  men  mutually  chosen. 

The  tenants  are  bound  to  grind  all  their  corns  which 
they  have  occasion  to  manufacture  at  the  mill  of  Towie,  or 
such  other  mill  as  the  heritor  may  erect,  and  to  pay  the  ac- 
customed multures  and  mill  dues,  and  services  thereat,  and' 
they  are  bound  yearly  (when  ready  to  grind  their  farm  meal 
payable  to  the  heritor  for  victual  rent),  to  give  three  days 
previous  notice  to  the'  ground  officer  on  the  estate,  that  he 
may  attend  the  grinding  in  all  its  operations  to  see  that  the 
grain  is  of  good  quality,  free  of  mixture,  and  that  it  is  pro- 
perly ground,  sifted  and  manufactured,  and  to  be  sifted  in 
the  heritor's  gimal  if  desired.  The  tenants  are  also  bound 
to  perform  all  mill  services  in  keeping  in  the  mill  water, 
leading  mill  stones,  carrying  materials  for  repairing  or  re- 
bmlding  the  mills,  heritor's  granary  or  gimal  and  the  like. 
Should  the  heritor  hereafter  incline  to  convert  the  mul- 
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t^jures  during  ibe  currency  of  tjie  leiviei  mctd  to  make  c  aer- 
vice  mill,  the  tenants  are  boimdto  agree  td  the  meaatire, 
and  to  pay  each  a  &ir  proporljon  of  sadi  coavennoii  as  may 
be  fixed  in  lieu  of  the  said  miiltuneBy  te» ;  and  in  ease  of 
dispute^  the  amount  to  he  setded  by  arbitmtioa  of  men  ma- 
tmdly  chosen.  The  tenants  are  bound  to  perform  ail  serTices 
and  carriages  in  driving  materials  and  otherwise  for  the  kirk» 
manse,  minister's  offices,  and  garden  dykes,  school  house, 
kirk  yard  dykes,  and  the  like,  and  should  it  happen  that  the 
heritor  should  contract  for  all  or  any  of  these  respective 
services  and  carriages,  then  the  tenants  shall  be  bound  to 
pay  the  proportion  of  the  sum  or  sums  contracted  for  effeir- 
ing  to  their  respective  rents. 

The  tenants  are  bound  to  keep  up  and  uphold  idl  fences, 
whether  dykes,  hedges,  or  ditches  on  their  respective  pos« 
sessions,  and  to  clean  the  hedges  and  scour  the  ditdies  year- 
ly, and  repair  the  stone  dykes ;  and  in  case  of  the  tenant 
failing  to  do  so,  the  heritor  shall  be  at  liberty  to  do  so  at  the 
tenant's  oKpence. 

The  tenants  ore  bound,  after  delivering  their  farm  meid  or 
victual  at  the  heritor's  granary  or  girnal,  to  transport  an 
e<|usl  quantity  in  their  own  sacks,  on  their  own  carts,  and 
with  their  own  horses,  and  at  their  own  expense  when  re« 
quired,  to  MacDuff,  Banff,  Portsoy,  Cullen,  Fochabers, 
Turriff,  or  Keith,  or  any  other  place  not  exceeding  the 
greatest  of  these  distances ;  the  farm  meal  delivered  to  the 
heritor  in  all  cases  to  be  clean  oat  meal,  of  good  quality, 
weighing  eight  stone  Dutch  per  boll,  and  the  time  of  deli* 
very  of  the  meal  and  grain  at  the  granary  to  be  between 
Yule  and  Candlemas  after  each  crop,  and  the  money  rents 
to  be  payable  at  two  terms,  viz.  the  tenth  day  of  Decembet, 
and  the  tenth  day  of  June,  by  equal  portions  yearly,  and 
the  customs  and  services  to  be  paid  forehand  for  each  crop  ; 
the  said  customs  being  deliverable  at  the  mansion  bouse  off 
Sirkenbog,  Forglen,  or  ot^h^r  pli^ce  of  equal  distance  wheiA 
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called  fbr.  The  tenants  are  also  botind;  orer  and  abore  tiieir 
rents,  to  paj  their  proportion  of  ce8S>  schoolmaster's  salary, 
ground  officer's  salary  and  moss  dues,  and  to  pay  their  pro* 
portion  of  road  money,  and  other  such  assessments,  in  confor*^ 
mity  to  the  Acts  of  Parliament  now  existing,  or  to  be  made. 
Moreover,  all  tenants  binding  themselves  in  their  missives  or 
tacks,  to  pay  long  carriagesi  shall  be  obliged  to  pay  the  same 
in  such  proportions  and  at  such  times  as  shall  be  required, 
and  they  are  hereby  certified,  that  a  long  carriage  is  defined 
and  understood  to  be  a  draught  of  ail  their  working  horses 
And  working  cattle  with  their  carts,  to  MacDufi^,  Ban£P,  Port- 
soy, Turriff)  Fochabers,  Keith,  or  any  other  place  not  ex- 
ceeding the  greatest  of  these  distances. 

The  whole  tenants  are  hereby  bound  to  attend  baron 
courts  when  summoned,  and  to  submit  to  all  the  regulations, 
orders  and  decbions  of  the  same. 

Liberty  is  reserved  to  the  heritor  and  others  having  his 
permission  to  hunt  and  kill  game  over  all  the  possessions, 
and  the  tenants  are  strictly  bound  to  preserve  and  protect 
the  game  of  all  descriptions,  to  interrupt  poachers  and  un* 
qualified  persons,  and  to  give  information  of  them  to  the  he* 
ritor,  when  in  their  power. 

With  respect  to  houses,  unless  where  any  other  special- 
agreement  is  made  in  their  missives,  minutes,  or  extended 
leases,  the  tenants  are  to  be  liable  for  the  amount  of  the 
heritors  lying  inventory  delivered  over  to  them  at  their  re- 
spective entries,  and  an  allowance  for  meliorations  to  be 
given  to  the  amount  of  a  year  and  a  half's  rent  for  walls  and 
roofs,  provided,  that  in  the  event 'bf  new  houses  being  built 
or  old  ones  rebuilt,  nothing  is  to  be  allowed  for  the  same, 
unless  built  agreeably  to  a  plan,  and  in  a  situation  both  ap- 
proved of  by  the  heritor,  by  a  writing  under  his  hand ;  and 
in  all  cases  the  walls  are  to  be  sneck  pinned  both  out  and 
inside  with  lime,  otherwise  no  allowance  wiH  be  paid;  and  it 
is  provided,  that  the  aforesaid  allowance  is  only  to  be  paid 
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where  the  value  of  the  meliorations  amount  to  8o  much  as  a 
year  and  a  half's  rent  by  appreciation  of  men  mutually  chosen* 
INT  any  lesser  sum  so  ascertained,  but  nothing  more  to  be 
paid,  whatever  the  said  appreciation  may  amount  to,  above 
the  said  stipulated  allowance  of  a  year  and  a  half's  rent,,  nor 
shall  any  roofs,  timber  fixtures,  or  other  materials,  be,  in 
any  case  removed.  And  to  prevent  disputes  in  regard  to 
the  amomit  of  rent  in  fixing  the  said  allowances,  it  is  de- 
clared, that  the  grain  or  victual  rent  shall  be  estimated  at 
one  pound  sterling  her  boll,  and  that  customs,  services  and 
other  payments  or  prestations,  excepting  only  money  rent 
and  victual,  shall  not  be  estimated  at  all  in  making  this  com- 
putation. It  is  also  provided,  that  the  same  rule  of  estimating 
the  rents,  shall  be  observed  in  casting  the  proportion  of  car- 
riages for  mill,  kirk,  &c.  exigible  from  the  tenants,  and  in: 
proportioning  and  laying  on  the  assessments  for  road  money, 
militia  allowances,  and  other  like  exactions. 

Lastly,  all  parties,  bot^  heritor  and  tenants  and  their  fore- 
saids, bind  and  oblige  themselves  and  their  respective  heirs 
and  successors,  to  implement,  perform  and  fulfil  the  whole 
of  these  conditions,  under  the  penalty  of  one  whole  year's 
rent  of  the  tenant's  possession,  to  be  paid  by  the  party  or 
parties  failing,  to  the  party  or  parties  performing,  or  willing 
to  perform,  over  and  above  performance ;  and  declaring,  that 
these  presents,  written  on  this  and  the  nine  preceding  pages  of 
stamped  paper,  shall  be  subscribed  by  the  said  Robert  Aber- 
cromby.  Esquire,  on  each  page,  and  on  the  last  page  of  these 
regulations,  or  remainder  of  the  last  sheets  thereof,  or  any 
additional  sheets  ;  dispensing  with  their  signatures  on  the 
other  pages  thereof,  and  declaring,  that  the  signature  of  each 
tenant  shall  be  adhibited  of  even  date  with  his  minute  of 
tack  or  missive  bearing  special  reference  hereto ;  disp^ising 
with  the  testing  thereof  so  far  as  regards  the  tenants,  and 
declaring,  that  the  tenant's  subscriptions  upon  one  pageilated 
as  aforesaid,. and  bearing  the  name  of  possessions  they  have 
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agreed  for,  shall  be  as  valid,  bindiiig  and  sufiBcient,  to  all  in- 
tents and  purposes,  as  if  subscribed  on  each  page,  and  duly 
tested,  any  law  or  practice  to  the  contrary  jaotwithstanding; 
And  declaring  also,  that  where  minutes  or  tacks  have  been 
entered  into  previous  to  the  date  of  these  regulations,  the 
signature  of  the  tenants  hereto  shall  render  the  whole  of 
these  conditions  binding  and  obligatory  on  them  for.  the  pe- 
riods unexpired  of  their  leases,  notwithstanding  the  previous 
date  of  such  tacks  or  minutes.  And  all  parties  consent  to  the 
registration  hereof  in  the  books  of  Council  and  Session,  or 
others  competent,  therein  to  remain  for  preservation,  and 
if  need  be  that  letters  of  horning,  on  six  days  charge,  and 
all  other  execution  necessary,  may  pass  hereon,  in  form  as 
effeirs ;  and  to  that  effect  they  constitute 
their  procurators,  &c.  In  witness  whereof,  these  presents, 
written  upon  this  and  the  nine  preceding  pages,  by  James 
Rose,  writer  in  Banff,  are  subscribed  by  the  said  Robert 
Abercromby,  Esquire,  at  Banff,  this  seventeenth  day  of 
November,  eighteen  hundred  and  seventeen  years,  before 
these  witnesses,  Archibald  Young,  writer  in  Banff,  and  the 
said  James  Rose. 

(Signed)        Robert  Abercromby. 

#«.     ^v     Archibald  Young,  witness. 
^  ignea;    j^,^,  jj^^^^  witness. 


V. 

Scroll  of  a  Lease,  betxveen  Robert  Dalrymple  Horn  Elphin- 

stone,  and  C.  D. 

It  is  coNTRACTEDand  agreed  upon  by  Robert  Dalrjonple 
Horn  Elphinstone,  of  Horn  and  Logic  Elphinstone,  herita- 
ble proprietor  of  the  subjects  after  mentioned,  on  the  one 
part,  and  C  D  on  the  other  part,  in  manner  following ;  viz. 
The  said  Robert  Dalrym(rfe  Horn  Elphinstone,  m  consider- 
ation of  the  rents  and  other  prestations  herein  contwned, 


224  AlPPEKDIX  II. 

has  fiet,  and  hereby  lete,-  to  ihd  sdd  C  D,  Alt  ^d  ITaiiT, 
tihe  lands  and  farm  of  lying  in  the  parish  of 

and  county  of  Aberdeen,  and  that  for 
years  and  crops  from  and  after  Whitsunday  eighteen 
hundred  and  years,  which  is  hereby  declared  to  be 

the  term  of  the  said  C  D's  entry  thereto  ;  but  always  under 
the  reservations  and  conditions  after  expressed,  viz.  the  said 
Robert  Dalrymple  Horn  Elphinstone,  hereby  reserves  to 
himself,  his  heirs,  and  successors,  all  right  of  commonty,  pas- 
turage, and  privileges  of  every  description,  beyond  the 
boundaries  of  the  farm;  also  liberty  of  planting  trees 
in  the  fences,  erected  or  to  be  erected,  and  for  taking  ofiT 
at  any  time  for  the  same  purposes  not  exceeding 
acres ;  likewise,  at  any  time  after  the  first 
years  of  this  lease,  to  resume  possession  of  if  it  shall 

not  then  have  been  brought  under  the  plough  ;  and  ait  the 
term  of  Whitsunday,  eighteen  hundred  and 
years,  to  enter  with,  and  use  the  whole  grass  and  pas- 
ture of  every  description,  on  the  premises,  excepting  the 
hay  crop  of  the  field  laid  down  the  preceding  year,  and 
the  just  and  cfqual  half  of  the  two  years  old  grass ;  as  also, 
to  sow  grass  seeds  with  the  outgoing  crops,  and  to  use 
the  roller  thereon:  all  without  any  allowance  or  deduc- 
tion of  rents  therefor ;  all  game  and  fish,  with  the  right  of 
hunting,  shooting,  and  fishing,  on  the  premises,  either  by 
himself  or  others,  are  likewise  reserved ;  as  are  all  stone, 
fuel,  metals,  minerals,  and  fossils,  of  every  description ;  with 
power  to  use  any  part  of  said  ground  for  the  purposes  of 
searching  for,  digging,  manufacturing,  and  carrying  away 
the  same ;  pajrment  for  damages,  thereby  occasioned  bemg 
always  made  to  the  tenant,  according  to  the  arbitrfttioni 
of  two  men  mutually  diosen.  The  said  Robert  Dah^yM^ 
Horn  Elphinstone  likewise  reserves  right  to  hihiself  abdl 
fer^aaids^  at  any  time,  to  take  ground  and  materials  for  coni> 
struotingy  altering,  and  amending  roads;  water-course  fii^<l 
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canals,  through  the  premises,  on  payment  in  manner  afore- 
sbidy  for  the  surface  damages  of  that  season  only,  and  for 
re-inclosing  any  inclosures  thereby  laid  open.  Also  right 
to  straight  marches,  an4  to  make  the  necessary  excambions 
for  that  purpose :  the  consequent  increase  or  deduction  of 
rent  on  account  of  land  given  or  taken  from  the  different 
farms  being  always  determined  by  arbiters  as  aforesaid. 
The  said  Robert  Dalrymple  Horn  Elphinstone  in  like 
mander,  reserves  to  himself  and  foresaids  right  to  the  whole 
dung  made  on  the  farm  after  Martinmas  Eighteen  Hun- 
dred and  years,  on  paying  the  value  thereof 
to  be  taken  possession  of  at  the  term  of  Whitsunday  there- 
after; together  with  that  portion  of  ground,  which,  accord- 
ing to  the  rotation  after  mentioned,  should  properly  be  un- 
der green  crop'  that  season,  the  same  bemg  not  under  one 
part  of  the  farm,  which  the  tenant  is  hereby  bound 
to  prepare  in  the  usual  manner,  and  for  which  he  is  to  receive 
'  all  to  be  ascertained  as  aforesaid.  Further,  the 
said  Robert  Dalrymple  Horn  Elphinstone  reserves  to  him- 
self and  foresaids,  an  optioh  of  holding,  by  appreciation  as 
aforesaid,  the  whole  or  any  part  of  the  tenant's  outgoing 
crops.  The  value  of  the  hay  and  grass  to  be  fixed  and 
paid  at  Whitsunday,  when  it  is  to  be  entered  with  j  and  that 
of  the  grain,  if  held  on  the  ground,  at  any  time  between 
Lammas  and  the  period  when  the  same  shall  be  fit  for  cut- 
ting ;  or,  if  reaped  by  the  tenant,  at  Martinmas  thereafter. 
Lastly,  when  the  lands  hereby  let  shall  be  the 
proprietor  reserves  right  to  resume  possession  thereof,  at  any 
term  of  Whitsunday,  after  six  months  previous  warning ;  and 
that  on  the  same  footing  as  if  this  lease  then  expired ;  he 
being  always  bound  to  pay  yearly  during  the  unexpired 
years  of  this  lease,  such  an  annual  surplus  rent  as  the  farm 
may  be  declared  worth  by  arbiters  as  aforesaid.  Which 
tack,  the  said  Robert  Dalrymple  Horn  Elphinstone,  under 
the  reservations  aforesaid,  and  conditions  aftermentionedi 

VOL.  II.  p 


APraN0IX  IT. 

bindi  and  obUgw  Inmselfy  his  heirs  and  snecessoriy  to  w«r« 
mht  to  the  said   C   D  and  his  foresaids,  at  all  hands 
For  which  cstuses,  and  on  the  other  part,  the  said  C  D 
binds  and  obliges  himself,  his  heirs,  execators,  and 
to  pay  yearly  to  the  said  or  others  authorized 

to  receive  the  same,  the  following  rents,  viz. 
All  to  be  puid  and  petformed  on  the  tenant's  expenses, 
When>  and  only  when  required ;  he  being  obliged  to  pay  the 
turrent  ftiteu  foir  the  same,  when  not  demanded  in  kind ; 
Am  dso,  to  frequent  thid  mill  of  with  what  grain 

he  ilhall  tum  mto  meal,  and  pay  for  manufacturing  the  same, 
the  And  siclike,  to  perform  the  carriage  of  such 

materials  as  may  be  necessary  or  required  for  building  and 
upholding  the  kikrk,  ntanse,  and  offices,  schocrf  and  schoolt- 
tnaster's  house,  minister's  garden^  and  church*yard  dykes  of 

the  mansion-house  and  office-houses  of 
and  the  mill-house  And  to  pay 

fchool^hiBster's  salary,  groimd-officer's  dues,  and  other  pub- 
ttc  buiidens,  all  in  proportion  with  the  other  tenants  on  the 
estate.  And  as  the  said  C  D  has  obtained  this  lease  on 
tiie  expresi  condition  of  adopting  and  observing  the  foUok- 
ing  ifaode  of  c«ltnre  and  cropping,  he  farther  binds  and 
Obliges. hiihsdf  and  foresaids  to  have  annnally 

during  the  fim  yiears  of  this  lease,  not  less  than  ohe 

paH  df  ufader  green  crops  or  fallow^  prd- 

perly  t!l«hned>  dung^  imd  limed,  at  the  rate  of  bolls 

of  lime-shells,  Aberdeen  measure,  per  acre,  the  siune  to  be 
sown  ddwn,.  for  the  ensuing  crop,  with  grain  and  grass  seeds^ 
ko  Temain  in  lea  during  the  fpUowing  years ;  aild  when 

b^okte  up,  no  ihore  than  grain  crop    in  succession^ 

bhail  be  taken  therefrom,  till  the  foresaid  rotation,  as  to 
cleabing,  dunging,  and  chopping^  be  repeated ;  atad  in  like 
ifaadher  ciUrried  on  yearly  during  the  foresaid  space.  In  the 
and  each  of  thie  remaining  years  bf  this  lease,  in>- 
i^ead  of  the  mie  part  of  the  &rm  shall  be  dun|^- 


^,  cultivated,  and  cropped;  as  befbre  stipulated,  and  also 

limed,  at  the  rate  of  bolls  of  limeshells  per  acre> 

unless  the  sansie  shall  hav€  been  twite  limed  to  the  exten^ 

before  mentioned,  since  the  commenceinenl  of  this  lease ' 

and  the  tenant  is  berebjr  bound  to  have  under  the 

following  rotation  annually,  during  the  last  years  of 

this  lease,  via.  obe  part  thereof  uhder  green  crops 

or  fallow,  one  fMrt  under   grain   and  'grass  seeds^ 

parts  hi  grass  of  years  old,  and  part  un-* 

der  'grain  of  crop  after  lea.    And  the  said  C  D 

binds  and  (^liges  himself  and  folresaids,  to  pay  during  the 

years,  Two  Pounds  Stealing)  and  during  the  reinain« 

ing  years  of  this  lease^  Four  Pounds  Seeding,  of  additional 

rent  yearly,  for  each  acre,  and  proporiionally  for  parts  of  an 

acre,  of  all  ground  treated  or  cropped  dUferently  from  what 

is  herein  stipidated,  (unless  with  the  proprietor's  consent 

previoudy  obtained,  and  nsariced  on  the  bade  of  this  lease)! 

and  that  at  the  same  terms  with,  and  over  and  above  the 

original  rents  of  the  year  in  wl^ich  such  deviation  is  made  t 

the  extent  of  which  to  i>e  asbertoined  by  arbiters  as  afor^ 

said  to  maintain  and  uphold  free  of  risk  and  ex^ 

pense  to  the  proptiefor  during  this  lease,  and  to  leave  tho 

same  in  proper  and  complete  rep«r  at  his  removal,  when 

he  shall  be  to  any  extestt  not  exceeding 

Pounds  Sterling,  built  en  a  pian  and  situatioii 

previously  approved  of  by  the  proprietor   in  wridng.    In 

Hke  manner,  the  tenant  shall  contribute  an  equal 

half  of  the  expense  of  erecting  and  upholding  march  fences 

tound  his  fiurm,  when  called  on  by  the  proprietor,  or  neigh-^ 

bouriog  tenants,  he  beii^  at  Us  removal  entitled  to 

payment  for  fences  erected  by  him  (exclusive  of  march  fen« 

ces)  with  the  approbation  of  the  proprietor  previously  ob« 

tained  in  writing,  to  any  extent  net  exceeding  Pounds 

Sterling.    Further,  the  said  C  D  shall  be  entitled  to  an 

allowance  at  his  removal,  at  the  rate  of       per  cent^  im  the 

expense  laid  out  by  him  in  draining,  to  be  ascertained  by  the 

t2 
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discharged  accounta  of  the  workmen  employed  in  executing^ 
tjie  same,  and  that  to  any  amount  not  exceeding  the  sum  of 
Pounds  Sterling :    Provided  always,  that  the  neces- 
sary ditches  and  drains  shall  have  been  properly  and  effi- 
ciently executed  with  the  consent  and  approbation  of  the 
proprietor  obtained  in  writing ;   it  being  expressly   under- 
stoody  that  the  said  allowance  is  to  be  only  payable  on  the 
expense  of  casting  the  said  ditches  and  drains,  (where  build* 
ing  or  filling  are  necessary,  the  tenant  being  bound  to  per- 
form the  same  on  his  own  charges,)  and  that  the  whole  shall 
be  left  in  complete  repair  at  the  removal  of  the  said  C  D 
or  his  foresaids.    Bat  should  the  said  C  D  or  his  fore- 
saids decline  to  carry  into  execution  any  such  ditching  or 
draining,  within        months  after  a  requisition  to  that  effect, 
made  by  the  proprietor  in  writing,  the  said  proprietor  shall 
be  entitled  to  carry  on  the  work ;  and  in  that  case,  the  said 
C  D   obliges  himself  and  foresaids   to    pay,   in  addition 
to  the  before*mentioned  rents,  at  the  rate  of        per  cenU 
yearly,  on  the  expense  thereof;  as  also  to  uphold  and  leave 
the  same  in  complete  repair  at  his  or  their  removal,  other- 
wise to  be  liable  for  deterioration  thereon ;  all  to  be  ascer- 
tained in  manner  aforesaid.    The  said  C  D  and  his  fore- 
saids are  strictly  debarred  from  using  any  feal  for  building 
houses,  and  also  from  demolishing,  or  taking  away  at  their 
femoval,  houses  or  fences  of  any  kind,  on  account  of  having 
built  to  a  greater  value  than  hereby  allowed  for,  or  en  any 
other  pretext  whatever ;  otherwise  they  shall  be  liable  in 
payment  of  the  value  of  such  houses  or  fences,  to  be  ascer- 
tttned  in  manner  foresaid*    No  muek*feal,  or  divots,  shall 
be  cast,  nor  any  straw,  turnip,  dung,  or  fuel,  be  sold  or  sent 
from  the  premises,  without  consent  of  the  proprietor,  under 
forfeiture  of  the  value,  thereof.    The  tenant  must  take  hia 
from  such  part  of  the  proprietor's  mosses,  as  he 
may  be  dir^ted  to  from  time  to  time,  and  observe  all  regu» 
latioDS  that  are  or  may  be  established  thereanent 


otherwise  he  shall  be  liable  in  damages  for  each  transgres* 
sioDy  to  be  determined  by  arbiters  as  aforesaid.  He  mos^ 
also  preserve  and  protect  all  plantations,  hedge^rows,  and 
dumps  of  trees,  on  his  possession  Further,  the  said 

C  D  binds  and  obliges  himself  and  foresaids,  in  all  respects 
to  comply  with,  and  in  the  fullest  manner  to  give  effect  to, 
all  the  reservations  herein  made  by  the  said  And  it  is 

hereby  specially  agreed  on  by  the  said  Robert  Dahrymple 
Horn  Elphinstone,  and  the  said  C  D  that  all  matters  left 
by  this  tack  to  be  settled  by  arbitration,  or  disputes  that 
may  arise  concerning  the  true  meaning  of  these  presents  in 
any  point,  shall,  within  one  month  after  requisition  made  by 
either  party,  be  regularly  submitted  to  two  arbiters  mutually 
named  by  the  parties,  whose  determination,  or  that  ci  an 
oversman  appointed  by  them  the  said  arbiters,  shidl  be  final 
and  binding  in  all  respects :  And  if  the  party  fail  to  nomi;- 
nate  an  arbiter,  or  the  arbiters  neglect  to  appoint  an  overs- 
man, when  necessary,  within  the  time  above  specified,  the 
mattei'  in  dispute  shall  be  decided  by  two  arbiters  and  an 
oversman,  all  to  be  appointed  by  the  Judge  ordinary  of  the 
bounds ;  the  expense  of  which  proceedings  shall  be  paid  by 
the  party  whom  the  said  Judge  shall  find  to  have  failed  to 
nominate  as  aforesaid.  The  said  C  D  also  hereby  binds 
and  obliges  himself  and  his  foresaids,  to  flit,  redd,  and  re- 
move themselves,  and  their  families,  with  all  belonging  to 
them,  forth  from  the  occupation  and  possession  of  the  said 
with  the  pertinents,  at  tlie  term  of  eighteen 

hundred  and  years,  without  any  warning,  or  process 

of  removing  whatever ;  so  as  then  to  give  the  said 
or  others  in  bis  name,  free  and  uninterrupted  access  thereto ; 
otherwise  to  pay  times  the  rent  herein  contained,  for 

each  year  he  shall  occupy  the  same  after  that  term,  unless 
reset  to  him  by  a  writing  signed  by  the  proprietor ;  and 
that  over  and  above  being  liable  to  summary  ejection. 
l4astly,  both  parties  bind  and  oblige  themselves  and  their 
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f  oretaicby  to  implemeiit  the  premises  each  to  the  otlter,  un* 
der  the  penalty  of  Poimds  Sterling,  to  be  paid  by  the 

party  fiufiag  to  the  party  perforaiing,  or  willing  to  perform, 
and  that  by  and  attour  performance :  And  they  consent  to 
the  registration  hereof  in  the  books  of  Council  and  Session, 
or  others  competent,  that  tetters  of  horning,  on  six  days 
charge,  and  all  other  executton  needful  may  pass  hereon,  in 
form  as  effeirs :  To  wbioh  efiPeptthey  constitute  their 

procurators,  &:c. 

WE,  the  above  designed  approve  of  the  preceding 

Scroll,  as  ccmtaining  the  rents  and  conditions  of  bargain, 
reservations,  prestations,  and  other  stipulations  agreed  upon 
between  us,  and  We  mutually  oblige  ourselves,  when  re- 
quired either  by  the  other,  to  execute  on  stamped  paper 
at  our  joint  expense,  a  lease  in  terms  hereof,  and  containing 
all  usual  and  necessary   clauses.  As  witness 

pur  handsi  at  day  of  eighteen  hundred 

^oi  years. 


VL 


Exanq>le  of  a  printed  Lease  to  heJiUed  up  in  Writing. 

It  is  CONTRACTED  and  AGREED  upoK,  bctwixt  Alexander 

Russel  of  MoncoiFer,  Esquire,  heritable  proprietor  of  the 

lands  after  mentioned,  on  the  one  part,  and  on 

the  other  part,  in  manner  following — ^That  is  to  say;  the 

said  Alexander  Russel  has  hi,  and  thereby  lets  to  the  said 

and        hdrs,  secluding  all  assignees,  whether 

legal  or  conventional,  and  all  subtenants,  All  and  Whole, 

that  farm  or  possession  as  the  same  has  been 

laid  out  and  marched  off  lying  in  the  parish  of 

and  county  of  Aberdeen,  and  that, 

for  the  space  of  years  and  crops,  from  and  sSier  the 

term  of  which  is  hereby  declared  to  be  the  te^m 
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^  tb^  9$li  entry  thereto,  af  twithi^tanding  the  date 

hereof ;  But  with  ftod  u»der  the  reservations  and  conditions 
herein  aft^r  written,  and  also  those  contained  in  the  gene* 
RAL  RsoytATioKS  and  coNPiTioNs  appointed  to  be  ob- 
^nred  by  the  tenants  of  the  estates  belonging  to  the  said 
Alexander  Rus^sely  in  the  parishes  of  Old  Deer  and  Long- 
aide,  as  relative  to  the  tacks  to  be  granted  thereon  by  hiniy 
pigned  by  him  at  Aden,  the  twenty*seventh  day  of  March, 
eighteen  hundred,  and  registered  in  the  Sheriff- court  books 
of  Aberdeen,  the  IQth  day  of  April  thereafter,  an  extrficfe 
whereof  has  been  shewn  to  the  said  and  is  duly 

subscribed  by  him  before  the  witnesses  herein 

after  named  and  designed,  and  there  and  hereunto  subscrib- 
ing :  Which  tack,  the  said  Alexander  Russei  obliges  himself, 
his  heirs  and  successors,  to  warrant  to  the  said 
from  his  and  their  fact  and  deed*    For  which  causes,  and 
on  the  other  part,  the  said  binds  and  obliges 

heirs,  executors,  and  successors,  to  pay  to  the  said 
Alexander  Kussel,  his  heirs  or  assignees,  the  sum  of 
Pounds  Sterling,  in  money,  at  Whitsunday  and  Martinmas, 
by  equal  portions,  yearly  and  termly,  during  the  lease ;  to 
deliver  betwixt  Yule  and  Candlemas,  sftet  reaping  each  crop, 
i^to  the  said  Alexander  Bussel  or  his  foresaids'  girnel,  and 
afterwards,  when  desired,  to  transport,  in  terms  of  the  above 
mentioned  general  regulations,  (to  a  sea-port  town  or  any 
other  place)  bolls  of  meal,  of  good  white  oats,  well 

dresaed,  and  wholesome,  and  free  of  dust  or  any  other  mix- 
ture (or  the  like  number  of  bolls  pf  good  whole- 
son^e  oats,  at  least  fourteen  and  one  half  stones,  Dutch  weight, 
per  boll,  in  the  said  Alexander  Russei,  or  his  foresaid*s  option.) 

beginning  the  first  term's  payment  of  the  money 
rent  at  the  term  of  the  meal  (or  oats)  betwixt 

Yule  and  Candlemas  thereafter  to  be  paid  good  of 

their  kinds,  and  ^fter  the  term  of  being  all 

for  crop  and  year  with  ^  fifth  part  more  of  the  said 
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rents  or  tack  duty  of  liquidate  penalty  in  case  of  failale,  and 
the  legal  interest  thereof,  aye  and  so  long  as  the  same  shall 
remain  duoi  after  the  terms  of  payment  abpTe  expressed* 
Also,  the  said  hereby  binds  and  obliges 

and  foresaids,  to  pay  cess,  schoolmaster's  salary, 

and  commutation  money,  all  yearly ;  also  to  attend 
and  grind  all  his  grains  at  the  or  at  any  other 

mill  appointed  by  the  said  Alexander  Russel  or  his  foresaids, 
and  to  pay  therefor  the  accustomed  multures  and  dues,  and 
to  perform  the  usual  services  to  the  said  mill,  milUwater,  or 
dam,  and  miU-roads ;  also  a  proportion  of  services  to  the  kirk, 
manse,  and  offices,  school,  and  schoolmaster's  house,  including 
materials  for  building  or  repairing  these  subjects,  and  the  * 
dykes  belonging  to  them,  or  to  pay  a  proportion  in  money 
of  the  expense  of  these  services,  as  may  have  been  contracted 
fbr  by  the  said  Alexander  Russel,  or  his  foresaids,  or  any 
one  employed  by  them.  Moreover,  die  said 
hereby  obliges  and  foresaids  to  reside  personally  with 

family  and  cattle,  on  the  lands  hereby  let,  and  to  la- 
bour, manure,  cultivate,  and  crop  the  same  in  a  fair  and  re- 
gular manner,  agreeably  to  the  rules  of  good  husbandry--* 
and,  particularly,  never  to  plough  up  old  meadow  grass, 
baughs,  burn  and  water  sides,  or  land  subject  to  inundation 
—to  straight  and  lay  out  the  rest  of  said  farm,  or  possession 
into  seven  equal  divisions  qr  fields,  and  at  the  end  of 

years,  from  the  commencement  of  this  lease,  to  lay 
down  one  of  these  fields  with  grass  seeds,  after  a  summer 
fallow,  and  properly  cleaned,  (in  terms  of  the  before  men- 
tioned general  regulations),  for  perpetual  grass ;  and  not  to 
plough  this  field  again,  but  to  keep  and  leave  it  in  grass,  at 
the  expiry  of  this  lease.    The  said  hereby  far- 

ther obliges  and  foresaids  never  to  have  at  one  time 

during  the  lease,  nor  at  the  expiry  thereof,  above  one  half 
of  the  remainder  of  said  farm  or  possession  (exclusive  of 
the  meadow  and  perpetual  grass  ground  above  men^ionedx 
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in  tillage  at  oitoe»  it  being  understood  and  agreed  upon;  that 
the  other  half  shall  always  be  kept  in  grass,  and  so  left  at 
the  expiry  of  this  lease*    Farther,  the  said 
hereby  bbds  and  obliges  and  foresaids,  never  to  take 

two  white  or  grain  crops,  without  the  intervention  of  a  green 
crop  or  summer  fallow,  properly  dressed,  and  sufficiently 
manured  and  dunged ;  and  always  to  sow  grass  seeds  with 
the  first  crop  after  fallow  or  green  crop  ;  and  not  to  plough 
or  break  up  the  same  for  at  least  three  years  ;  nor  to  cut 
this  (or  any  other  grass  on  said  farm  or  possession)  for 
hay,  oftener  than  once  in  three  years.     Also,  the  said 

binds  and  obliges  and  foresaids  never  to  sell 

or  carry  :Qff  from  the  said  farm  or  possession,  hay,  straw, 
turnips,  or  other  green  crop,  but  to  consume  the  whole  of 
the  same  thereon,  and  to  lay  the  dung  produced  from  them, 
or  otherwise,  on  the  said  fallow  or  green  crop  field.  The 
said  also  hereby  binds  and  obliges  and 

foresaids,  to  leave,  at  the  tierm  of  Whitsunday,  at  which 
this  lease  expires,  such  part  of  the  said  lands  hereby  let,  as 
should  be  (by  the  above  mentioned  rules  and  general  regula- 
tions) under  a  fallow  crop  for  that  year,  to  be  occupied  by  the 
said  Alexander  Russel,  or  his  foresaids,  or  the  incoming  te- 
nant, and  to  allow  them  to  sow  grass  seeds  with  the  last  or  way- 
going crop  ;  and  to  grant  them  liberty  to  crop  one-half  of 
the  garden,  any  time  after  the  first  day  of  March,  said  year  x 
and  also  to  leave  to  them  the  whole  straw  and  chaff  of  that 
crop,  and  one  whole  year's  dung  of  said  farm  or  possession^ 
for  the  purpose  of  being  laid  on  the  above  mentioned  fallow 
or  green  crop  field,  without  any  allowance  or  compensation 
for  the  same.     And  the  said  also  obliges  him- 

self and  foresaids,  to  keep  each  of  the  said  divisions  or  fields, 
of  said  farm  or  possession,  under  one  kind  of  crop,  and  never 
to  sow  any  white  or  grain  crop  in  the  field  which  ought  to 
be  in  fallow,  green  crop,  or  grass ;  and  also  to  straight  and 
l&j  out  the  whole  of  the  foresaid  fields  or  divisionsi  on  a 
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plan  p(Hoted  out,  or  approved  of  bj  the  laid  Alexandar 
Riuse],  or  foresaids,  ai^d  to  leave  to  them  the  choice  of 
that  field  which  they  ^hali  deem  best  fitted  for  perpetual 
grass ;  as  alsoi  to  lay  out  and  fence  in  a  proper  manner, 
|U)t  less  than  acre  for  a  garden,  in  a  situation  approved 

of  by  them.     And  further,    the   said  hereby 

obliges  and  foresaids,  to  give  in  to  the  said  Alexander 

^U8sel»  or  foresaids,  at  or  before  the  term  of  Martinmas,  an* 
l&ually,  a  state,  signed  by  of  the  crop,  and  utuatioo  in 

which  each  field  of  said  poasession  has  been,  the  seasoq  pre- 
ceding 

It  is  hereby  declared,  that  in  case  the  said  shall 

leave  only  heirs  female,  the  eldest  only  shall  succeed  to  the 

lack 

The  said  hereby  speciaUy  binds  and  obliges 

foresaids,  tp  observe  and  implement  the  whole  of  the 
^ticles  and  stipulations,  and  to  pay  and  perform  the  other 
prestations  and  conditions  contained  in  the  before  mentioned 
general  regulations,  i^nd  that  under  the  penalties  therein  ex- 
pressed, which  regulations  and  conditions  are  hereby  de« 
dared  and  admitted  to  be  equally  binding  on  the  said 
and  above  written,  as  if  engrossed  herein 

And  both  parties  bind  and  oblige  them- 
selves and  foresaids,  to  perform  the  premises  to  each  other, 
under  the  penalty  of  to  be  paid  by  the  party  failing, 

to  the  party  performing,  or  willing  to  p^fbrm  the  premises^  over 
apd  above  performance.  And  they  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or  Sheriff-court 
books  of  Aberdeen,  to  have  the  strength  of  a  decreet,  that 
letters  of  horning,  and  all  other  execution  necessary  may 
pass  thereon,  on  six  days  charge,  in  form  as  effeirs;  and  there- 
unto constitute  their  procurators.  In  wit- 
ness whereof,  they  have  subscribed  these  presents,  written, 
in  so  far  as  not  printed,  on  this  and  the  three  preceding  pages 
(of  stamped  paper:^)  by  at 
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Articles  and  Regulations  settled  hy  the  Commissioners  nomi^ 
noted  and  appointed  hy  Her  Grace  Henrietta  Scott y  Duchess 
of  Portland,  xvife  of  His  Grace  WiUiam  Henry  Cavendish 
Bentinck  Scott,  Duke  of  Portland,  and  by  the  said  Duke  i 
to  be  observed  by  the  Tenants  of  the  Lands  belonging  to 
them,  or  either  of  them,  mthin  the  Sheriffdom  of  Ayr,  'tvhose 
Tacks  shall  be  made  to  beat;  relation  to  the  same, 

I. — All  Assignees,  whether  legaj  or  voluntary,  and  all  Sub- 
tenants, are  excluded ;  Heirs-Portioners  are  also  excluded, 
the  eldest  being  to  succeed  without  division :  But  power  is 
given  to  a  Tenant  having  children,  to  appoint  any  one  of 
his  children  he  pleases  to  succeed  him  in  his  lease. 

II. — The  Tenants  must  reside  with  their  families  upon 
their  farms,  and  always  have  a  sufficient  stocking  thereupon* 

IIL— 'The  lands  shall  be  managed  and  cropped  by  the  Te- 
nants, during  the  currency  of  their  tacks,  in  the  following  man- 
ner :  viz.  The  farilns  being  laid  out  into  three  parts  or  divi- 
sions, no  more  than  one  of  these  parts  shall  be  in  tillage  at 
one  time«  (the  remaining  two-thirds  being  kept  in  grass ;) 
and  before  breaking  up  each  of  the  said  three  divisions,  the 
Tenant  shall  be  bound  to  lime  the  same,  at  the  rate  of  one 
hundred  bolls  of  lime  to  each  acre :  And  that  the  said  third 
part  so  in  tillage  shall  not  be  laboured  more  than  two  years, 
but  shall  be  laid  down  with  clover  and  grass  seeds  the  se- 
cond year,  at  the  rate  of  at  least  two  bushels  of  grass 
seeds,  and  eight  pounds  of  clover,  to  each  acre ;  and  then 
shall  lie  six  years  in  grass,  one  of  which  shall  be  cut  in 
hay,  and  the  remaining  five  years  to  be  pastured  only,  un- 
less where  the  lands  are  summer-fallowed,  or  under  green 
crops ;  in  which  case,  the  Tenant  shall  have  liberty  to  la- 
bour the  s^e  for  three  years  together,  and  shall  then  sow 
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the  same  with  grass  and  clover  seeds,  as  above  mentioned : 
And  that  before  breaking  up  the  said  third  part  again,  the 
Tenant  shall  be  bound  to  lime  the  same,  at  the  rate  of  sixty 
bolls  of  lime  per  acre,  or  to  lay  thereon  dung,  at  the  rate 
of  eighty  carts  per  acre :  and  that  the  remaining  two  divi- 
sions of  the  lands  shall  be  laboured,  managed,  limed,  and 
dunged,  in  the  exact  same  manner  as  above  mentioned  for 
the  first  division ;  and  the  said  three  divisions  to  continue 
the  same  rotation  during  the  currency  of  their  tacks ;  so 
that  at  no  time  there  shall  be  more  of  the  farm  in  tillage 
than  one-third,  the  remaining  two-third  parts  being  always 
in  grass*  Declaring,  That  if  the  Tenant  shall  at  any 
time  contravene  any  Of  the  above  stipulations,  he  shall  be 
obliged  to  pay  Five  Pounds  Sterling  yearly  of  additional 
rent,  for  every  acre  laboured  or  cropped  contrary  to  the 
regulations  above  speciBed,  after  the  said  contravention  baa 
taken  place,  and  to  pay  sevenpence  for  every  boll  of  lime, 
and  three  shillings  Sterling  for  each  cart  of  dung  he  shall 
fail  to  lay  on  the  lands,  as  above  mentioned. 

IV. — The  Tenants  shall  be  bound  to  hain  and  preserve  the 
grass  that  shall  be  sown  by  them  the  last  year  of  their  pos- 
session, and  not  to  pasture,  or  allow  any  of  their  bestial  to 
trespass  thereupon,  after  the  separation  of  the  crop  from 
the  ground,  under  the  penalty  of  paying  twenty  shillings 
Sterling  for  every  horse,  qow,  or  other  cattle  that  may  be 
found  pasturing  upon  the  same. 

V. — The  Tenants  shall  be  bound  to  eat  and  consume,  by 
their  own  bestial,  upon  their  respective  farms,  the  whole 
Straw  and  fodder,  (hay  excepted,)  that  shall  grow  there- 
upon, and  to  lay  on  the  whole  dung  that  shall  be  made  up- 
on the  same,  and  upon  no  account  to  sell  or  gift  away  any 
part  of  their  fodder  or  dung  ;  and  they  shall  be  obliged  to 
leave  the  whole  dung  made  upon  the  farm  the  last  year  of 
their  possession,  carefully  gathered  together,  for  the  use 
^d  behoof  of  the  said  D4chess  and  Duke,  to  whom  the 
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same  shall  belong,  without  paying  any  consideiiation  there- 
for, DscLARiNOy  That  if  they,  notwithstanding  hereof, 
lake  upon  them  to  sell  or  gift  away  any  of  the  said  fodder 
or  dung,  they  shall  be  bound  to  pay  to  the  proprietor  the 
sum  of  six.  shillings  Sterling  for  every  threave  of  fodder, 
and  three  shillings  and  sixpence  Sterling  for  each  cart  of 
dung,  so  sold  or  gifted  away* 

VI. — The  Tenants  shall  keep  no  sheep  upon  their  farms^ 
without  having  permission  in  writing  so  to  do,  from  the  Pro* 
prietor,  or  her  or  his  Factor  for  the  time,  under  the  penalty 
of  paying  One  Pound  Sterling  for  each  sheep  that  shall  be 
found  pasturing  on  the  lands. 

VII« — The  Tenants  shall  be  bound  to  maintain  and  uphold, 
in  good  and  sufficient  condition  and  repair,  the  whole  houses 
office-houses,  dikes,  drains,  hedges,  ditches,  and  gates,  upon 
Uieir  respective  farms,  at  their  entry,  or  which  may  be  built 
and  made  thereupon  during  the  currency  of  their  tacks, 
and  to  leave  the  same  at  their  removal,  in  the  like  good  and 
sufficient  repair,  all  upon  their  own  charges  and  expenses : 
And,  in  order  that  any  new  hedges  which  shall  be  planted, 
may  be  properly  cared  for,  the  Tenants  shall  be  obliged  to 
clean  and  weed  the  same,  in  a  sufficient  manner,  twice  a 
year,  for  the  first  five  years  after  the  hedges  are  planted. 

VIII.-^In  case  the  Proprietor,  or  her  or  bis  Factor,  shall, 
at  any  time,  find  the  houses,  dikes,  drains,  hedges,  ditches,  or 
gates  neglected,  in  disrepair,  or  not  cared  for,  as  above  men* 
tioned,  power  and  liberty  is  reserved  to  her  or  him^  to  order 
the  sai»e  to  be  put  into  proper  and  sufficient  repair  and 
condition ;  and  the  ^expense  thereof  being  ascertained  by 
the  workmen's  receipts,  or  by  an  account  certified  by  the 
Factor,  the  Tenant  shall  be  obliged  to  pay  the  same,  with 
interest  from  the  date  of  the  receipts,  or  of  said  certified 
account. 

IX.— In  case  it  shall  be  judged  proper  to  make  any  al- 
teraUons  in  the  farras>  either  by  straighting  marches,  or  by 
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excambing  lands,  with  the  neighbouring  Heritbfs  or  Te^ 
Bants,  the  Tenants  shall  be  obliged  to  concur  and  acquiesce 
therein;  and  the  variations  thereby  occasioned  in  their 
rent,  whether  increase  or  decrease,  shall  be  determined  by 
two  neutral  persons,  to  be  named  by  the  Landlord  and 
Tenant. 

X. — The  Proprietor  reserves  all  mines,  metals,  and  coal, 
quarries  of  stone  and  lime,  marl,  and  other  fossils  whatever, 
ef  the  like  kind,  within  the  bounds  of  the  Lands  let,  with 
liberty  to  work,  win,  and  away-carry  the  same ;  and  for 
that  purpose,  to  sink  pits,  build  houses,  make  roads,  and 
erect  any  necessary  works  thereupon;  the  Tenants  being 
allowed  such  surface-damages,  and  such  abatement  of  rent, 
as  shall  be  determined  by  two  neutral  persons,  to  be  mutu^ 
ally  appointed  by  the  parties. 

XI. — The  Tenants  are  to  be  thirled  to  the  mills,  to  which 
their  respective  lands  have  been  in  use  to  be  astricted,  and 
shall  pay  mill-dues,  and  perform  services,  to  mill  and  kiloy 
conform  to  use  and  wcmt. 

XII. — The  Tenants  shall  attend  the  Courts  of  the  Barony^ 
(within  which  their  respective  farms  lie),  when  summoned 
thereto,  and  obey  the  acts,  decreets,  and  regulations  there« 
of,  according  to  Law. 

XIII. — Whatever  the  term  of  entry  may  be,  the  term  of 
removal  from  that  part  of  the  farm  that  is  in  tillage  the  last 
year  of  the  Tenant's  possession,  shall  be  at  the  separation 
of  the  crop  from  the  ground  of  each  respective  fidd ;  so  that 
whenever  one  field  is  cleared,  the  incoming  Tenset  mvf 
enter  to  it  for  the  purpose  of  ploughing  only,  although  Che 
crop  may  not  be  then  separated  from  the  other  fields. 

Regulations  Jbr  Tcwn  Aeries* 

The  Tenant  shall  at  no  time  labour  the  lands  for  isiore 
than  three  years  together ;  and  is  to  take^  firsta  white urepi 
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a  gteen  etop^  and  the  third  a  white  ^op,  with  which 
the  }ands  are  to  be  laid  down  and  sown  with  grass  akid 
closer  seedsy  as  mentioned  for  the  otihier  farms,  and  then 
rested  in  grass  three  years :  The  lands  shall  be  limed  or 
dunged  before  breaking  up  from  ley,  in  the  same  manner  as 
mentioned  for  the  other  farms. 

And  the  said  A  B,  consents  to  the  registration  hereof 
in  the  books  of  Council  and  Session,  or  others  competent, 
therein  to  remain  for  preservation,  and  for  that  purpose 
constitutes 

His  Procurators*    In  Witness  whereof,  &c* 

Example  of  a  Lease  referring  to  separate  printed  Articles  awi 

Regulations. 

It  is  coNTACTSD,  AGREBD,  and  ENDED,  between  the 
parties  following :  viz.  A  B,  heritable  proprietor  of  the 
lands  after  mentioned,  upon  the  one  part,  and  C  D  on  the 
other  part,  in  manner  after  written ;  that  is  to  sat,  the 
iMiid  A  B  has  set^,  and  iu  consideration  of  the  tackduty 
after  mentioned  hereby  sets,  and  in  tack  and  assedation 
lets  to  the  said  A  B  and  his  heirs,  excluding  heirs  portion- 
ers,  the  eldest  heir  female  always  succeeding  without  divi- 
sion, and  also  expressly  excluding,  on  any  pretext  what*- 
ever,  assignees  and  subtenants,  whether  legal  or  voluntary, 
Ai:.L  and  whole,  &c.  and  that  for  the  space  of 
years  from  and  after  the  entry  of  the  said  C  D  to  the  pre« 
mises,  which,  notwithstanding  the  date  hereof,  is  hereby 
declared  to  have  commenced  at  the  term  of  Martinmas  « 
as  to  the  arable  lands,  and  to  be,  upon  the  12th  day  of 
May  ,  as  to  the  houses,  grass,  and  other  pertinentaj 

and  from  thenceforth  to  be  peaceably  occupied  and  possess* 
ed  by  the  said  C  D  and  his  foresaids  during  the  whole  fore- 
said space ;  WHICH  tack  the  said  A  B  binda  and  obliges 
himself  and  his  successors  in  the  said  lands,  to  warrant  to 


240  APPENDIX  ir. 

the  said  C  D  And  his  fosesaids,  at  all  hands,  and  against 
all  mortals.  For  which  causes,  and  on  the  other  part, 
the  said  C  D  binds  and  obliges  himself,  and  his  heirs  and 
successors  whomsoever,  to  make  payment  to  the  said  A  B 
or  his  heirs,  executors  or  assignees,  or  to  his  factors  or 
chamberlains,  of  the  yearly  rot^ts  after  specified:  viz.  of 
the  sum  of  L.        Sterling  of  money- rent,  and  the  value  of 

bolls  of  oatmeal,  converted  at  the  highest  fiars  prices 
of  the  county  of  for  the  year  for  which  the  same  is 

payable,  and  that  at  the  terms  following ;  viz.  the  said  sum 
of  L.  Sterling  at  the  term,  of  Martinmas  yearly,  and 
the  value  of  the  said  bolls  of  oatmeal,  taken  and  con- 
.verted  ^s  aforesaid,  at  the  term  of  Candlemas  yearly,  be- 
ginning the  first  term's  payment  of  the  said  money-rent  at  the 
term  of  Martinmas  ,  and  of  the  value  of  the  said        bolls 

of  oatmeal,  converted  as  aforesaid,  at  the  term  of  Candlemas 
;  and  that  in  full  of  the  rent  for  the  crop  and  year 

,  and  so  forth,  yearly  and  termly  thereafter  during  the 
space  foresaid,  with  a  fifth  part  more  of  each  term's  pay« 
ment  of  liquidate  penalty  in  case  of  failure,  and  the  legal 
annualrent  of  the  said  termly  payments,  from  the  time  the 
same  become  due  during  the  not-payment*  And  over  and 
above  the  said  rent,  the  said  C  D  hereby  binds  and  obliges 
liiniself  and  his  foresaids,  to  pay  yearly  and  termly,  as  the 
same  falls  due,  the  who\e  cess,  road-money,  schoolmaster's 
salary,  and  all  other  public  and  parish  burdens  imposed,  or 
to  be  imposed  upon  the  said  lands  during  the  spaee  fore- 
said, and  annually  to  report  discharges  thereof.  And  the 
said  A  B  binds  and  obliges  bis  foresaids  to  furnish  to  the 
said  C  D  bolls  of  lime,  for  the  purpose  of  manuring 
the  said  lands ;  and  the  said  C  D  binds  and  obliges  himself 
and  his  foresaids,  to  lead  and  properly  to  spread  the  same 
upon  the  said  lands,  at  his  and  their  own  expense.  And 
WHEREAS,  the  said  A  B,  upon  the        day  of  , 

signed  certain  articles  and  regulations  to  be  observed  by 
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the  tenants  of  the  lands  belonging  to  the  said  A  B,  withia 
the  sheriffdom  of  ,  and  caused  the  same  to  be  regis* 

tered  in  the  Sheriff- court  books  of  »  upon  the 

day  of  the  said  month  of  ,  which  regu* 

latlona  were  agreed  to  be  observed  by  the  said  C  D  when 
he  bargained  for  this  present  tack ;  and  he  acknowledges  to 
have  herewith  received  a  printed  copy  thereof,  signed  by 
the  factor  for  the  said  A  B :  Therbfore,  he  binds  and  ob-* 
liges  himself  and  his  foresaids,  faithfully  to  comply  with 
and  fulfil  the  whole  of  the  said  articles  and  regulations,  in 
like  manner  as  if  they,  were  herein  ver^a^/m  inserted,  ex* 
cepting  the  regulations  relating  to  town  acres  al<me,  which 
do  not  apply  to  the  lands  and  others  in  this  tack.  And  it 
is  hereby  provided  and  declared,  that  in  case  the  said  C  D, 
or  his  successors  in  the  lands  and  others  hereby  let,  shall 
at  any  time  allow  two  terms'  rent  to  run  into  the  third  un* 
paid,  then  this  present  tack  shall,  in  the  option  of  the  said 
A  B,  or  proprietor  for  tl\e  time  being,  thereby  becoine  void 
and  null,  without  the  necessity  of  any  declarator  or  other 
process  of  law ;  and  it  shall  not  be  in  the  power  of  the  said 
C  D  or  his  foresaids  to  purge  the  said  irritancy,  after  a 
summons  of  rmnoving  shall  have  been  executed  agamst  them 
in  consequence  thereof. 

Example  of  a  Lease  of  a  Garden. 

It  is  cOKTRACTBD  and  aobeed  between  the  parties  fol- 
lowing,  viz.  A  B,  writer  to  the  signer,  as  having  power  and 
commission  from  C  D,  heritable  proprietor  of  the  gardens 
and  others  underwritten,  to  set  tacks  of  his  lands  and  estate 
of  f  for  any  number  of  years,  not  exceeding 

years,  in  terms  of  a  commission  granted  by  the  said  C  D 
to  the  said  A  B,  of  date  ,  and  recorded  , 

on  the  oKB  part,  and  £  F  gardener,  on  the  other  part» 
in  manner  and  to  the  effect  following ;  that  is  to  say, 

VOL,  II.  Q 
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the  said  A  B,  a«  conunisstonar  foresaid,  has  ssT|  and  in 
tack  and  asaedatkm  let»  and  by  these  presents  skts^  and 
in  teck  and  assedadon,  for  pajrment  of  the  graasiim  and  of 
the  yearlj  tack-duty  undennritten^  i«its  to  the  said  E  F 
and  his  heirs,  bat  escpressLy  sedoding  assignees  and  suhke^ 
nantSy  ALt  and  whole  the  eaater  yard  or  orchard  of 

,  with  the  hoose  and  byre  thereupon,  with  the  piece 
of  land  called  ;  as  also  the  wester  garden  of 

,  with  die  grass  yard  called  ,  all  aa  lately  po»- 

sessed  hy  ,  and  lying  within  the  parish  of  , 

and  shire  of  ,  ajtd  that  for  all  the  days^  years, 

and  fioPACB  of  years  and  caoFS  next  and  immediately 

followmg  the  said  E  ¥*b  entry  to  the  said  subjects,  which 
is  hereby  declared  to  be,  as  to  the  gardens  and  laad,  at  the 
dbte  of  these  presents,  and  as  to  the  gardener's  boose,  at 
Whitsunday  $  and  so  forth  thereafter,  te  be  peace* 

ably  possessed  by  the  said  £  F  and  hia  foresttdsy  during 
the  whole  apace  above  mentioned ;  which  tack  the  said 
A  B,  as  coflsaafsstoner  foresaid,  binds  and  oubiCES  his  said 
oanstitueiit  to  warxamt  to  the  said  E  F  at  all  hands^  and 
against  alt  dea^r  ss  law  will,  and  himself  from,  all  facts 
and  deedb  te  be  done  by  lum  in  prejudice  hereof.  For 
WHICH  OAVSBS,  and  ok  the  other  pa&t,  the  smd  E  F 
and  G  H  bind  and  oblige  themselves,  conjunctly  and  se- 
verally, and  their  heirs  and  executors,  not  only  to  con- 
tent and  pay  to  the  said  C  D,  his  heirs  and  assignees,  or 
to  hia  factor  m  his  name,  the  sum  of  L«  Sterliag  of 

grassum.  or  entry  money,  and  that  between  the  day 

next,  bvt  ajuk>  to  pay  to  the  said  C  D  and  hie 
foresaids,  or  to  his  factor  ia  his  name,  yearly,  in  name  of 
tack-duty,  for  the  said  gardeiis  and  othara  hereby  let,  dur« 
ing  the  first  three  years  of  thia  tack,  the  sum  of  L. 
Sterling;  and,  for  each  year  thereafter^  during  the  cur- 
rency  of  this  tack,  the  sum  of  L.  Sterliag,  i^  the 

terms  of  Martinmas  and  Candlemas^  by  equal  portions ; 


beglnfifaig  the  payment  of  tbe  first  half  of  th^  rent  at  the 
term  of  Martinmas  tiext,  and  the  ottier  half  at  Candlemas 
f  for  die  y^ar  from  MartiAmas  to  Martinmas 

;  and  so  forth  yearly  thereafter,  for  the  said  first' 
three  years  of  thisiack ;  and  beginning  the  payment  of  the 
first  half  year  of  the  said  rent  of  L.  Sterling  ,at  the 

term  of  Martinmas  ,  and  the  other  ha)f  at  the  term 

of  Candlemas  ,  for  the  year  from  Martinmas' 

to  Martinmas  , ;  and  sof  forth  yearly  thereafter,  dur- 

ing the  currency  of  this  present  tack,  with  a  fifth  part  more 
than  the  respective  tack-duties  of  liquidate  penalty  for  each 
year's  failure.  And  further,  the  said  C  D  is  hereby 
bound  to  make  the  gardener's  house  sufficiently  wind  and 
water  tight,  and  the  said  E  F  is  hereby  bound  to  uphold 
it  during  his  posisession,  and  to  leave  it' in  that  state  at  his 
removal.  And  the  said  £  F  is  hereby  bound  to  prune, 
dress  and  nail  th6  wall  trees,  and  to  prune  and  dress  the 
standard  and  espalier  trees,  and  friiit  or  berry  bushes,  during 
his  possession,  and  to  leave  the  same  number  of  firuittrees,  and 
of  fruit  or  berry  bushes,  in  good  order  and  condition  at  the 
time  of  his  removal,  as  he  shall  find  at  his  entry  to  the  sdd 
garden  ;  and  to  weed  and  roll  the  walks,  and  keep  and  leave 
them  in  the  samie  good  order  and  condition  in  which  he 
receives  them ;  an'd  further,  the  said  £  F  binds  and  ob- 
riOES  hhn  and  his  foresaids,  to  dig,  dress,  manure,  and  crop 
the  said  garden  with  proper  garden  crops,  in  a  regular 
manner,  leaving  it  at  the  expiration  of  the  lease  in  the 
same  good  condition  in  which  he  receives  it ;  as  also  to  ffit 
and  remove  himself,  his  ^unily,  servants  and  others,  from 
the  said  subjects  at  the  expiration  of  this  lease,  without 
the  necessity  of  any  warning  or  process  of  removing  to  be 
used  against  him  for  that  effect.  And  the  said  A  B,  com. 
missioner  foresaid,  binds  and  obliges  the  said  C  D,  his 
constituent,  and  the  said  E  F  and  G  H  bind  and  oblige 
themselves  and  their  foresaids,  to  implement  and  fulfil  the 

22 
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respective  parit  of  the  tack  to  each  other ;  the  party  fail- 
ing to  pay  to  the  party  performing,  or  willing  to  perforin 
hjs  part  thereof,  the  sum  of  L.  Sterling  of  liquidate 

penalty,  and  that  over  and  above  performance.  And  both 
VARTiBS  CONSENT  to  the  REGISTRATION  hereof  in  the  books 
of  Council  and  Session,  or  other  judges*  books  competent  t 
that  letters  of  homing  on  six  days'  charge,  and  all  other 
execution  may  pass  on  a  decree  to  be  interponed  hereto, 
infcmnas  efieirs;  and  thereto  constitute  ,  their 

procuratorsi  &c.    In  mtneu  whereof^  8^c. 


Example  of  a  Lease  of  a  House  in  Toum. 

It  is  contracted,  agreed  and  ended,  between  A  B, 
heritable  proprietor  of  the  dwelling-house  after  mentioned, 
on  the  one  part,  and  C  D  on  the  other  part,  in  manner 
following ;  That  is  to  say,  the  said  A  B,  in  considera. 
tion  of  the  tack-duty  after  mentioned,  has  set,  and  in  tack 
and  assedation  lets  to  the  said  C  D  and  his  heirs,  *  assig- 
nees, and  subtenants,  all  and  whole  that  dwelling-house 
''^{describe  the  subjects) — and  that  for  and  during  the 
space  of  years  from  and  after  the  -term  of  , 
which  is  hereby  declared  to  be  the  term  of  the  said  C  D*s 
entry  to  the  same,  and  thenceforth  to  be  peaceably  posses- 
sed by  him  and  his  foresaids,  during  the  before  mentioned 
'■■  «■  I     I  [11  ■  i.ii 1^,  I.  ■■         I     I       ■   I     I   I, 

*  A  lease  of  a  hou«e  in  town,  where  the  contrary  is  not  expressed, 
implies  a  power  in  the  tenant  to  subset  or  assign.  When,  therefore,  it  is 
meant  to  exclude  assignees  and  subtenants,  the  words  <  excluding  assig- 

*  nees  or  subtenants,  legal  or  conventional, '  ought  to  be  inserted  in  the 
destination.  If  the  landlord  wish  to  control  the  tenant  in  the  exercise 
of  this  power,  the  words  *  excluding  assignees  or  subtenants,  legal  or 

*  ocmventional,  except  such  as  shall  be  approved  of  by  the  said  A  B,'  will 
attfin  the  o^ect.  In  a  liferent  tack,  the  clause  is  thus  expressed :  *  to  tiba 

*  said  C  D  during  all  the  days  of  his  Ufa,  and  to  his  anigaees.  * 
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period :  In  the  peaceable  possession  of  which  subjects,  die 
said  AB  binds  and  obliges  himself,  and  his  heirs  and 
successors,  to  maintain  and  defend  the  said  C  D  and  his 
foresaids,  during  the  currency  of  this  tack,  at  all  hands,  and 
against  all  deadly,  as  lav  will;  and  the  said  A  B  also 
BINDS  and  OBLIGES  himself  and  his  foresaids,  to  keep  the 
said  house  wind  and  water  tight,  and  in  proper  tmiantable 
condition,  during  the  whole  currency  of  this  lease : .  For 
WHICH  CAUSES,  and  on  the  other  part,  the  saiid  C  D  binds 
and  OBLIGES  himself,  his  heirs,  executors,  and  successors 
whatsoever,  to  pay  to  the  said  A  B,  his  heirs  and  assig* 
nees,  the  sum  of  L.  Sterling  yearly  of  rent,  at  two 

terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  thereof,  being 
L.  Sterling,  at  the  term  of  next,  and  the 

like  sum  at  thereafter ;  and  so  forth  yearly  and 

termly  during  the  foresaid  period,  with  a  fiflh  part  more 
of  each  termly  payment  of  liquidate  penalty  for  each  term's 
failure,  and  the  legal  interest  of  the  said  rent,  after  the  re« 
spective  terms  of  payment,  during  the  not-payment  of  the 
same.  And  the  said  C  D  binds  and  obliges  himself,  his 
heirs  and  successors,  to  remove  at  the  issue  of  this  tackf 
without  warning,  or  any  process  of  law  for  that  purpose  t 
and  both  parties  oblige  themselves  and  their  foresaids,  to 
perform  their  part  of  the  premises  to  each  other,  under  a 
penalty  of  L.  Sterling,  to  be  paid  by  the  party  fail- 

ing to  the  party  performing,  or  willing  to  perform,  over  and 
above  performance ;  and  both  parties  consent  to  the  regis- 
tration, &c.  (in  common Jorm J • 

Example  of  a  Lease  of  a  Shop. 

It  is  coNTEACTED,  and  agreed  upon,  between  the  par* 
ties  following,  vi^.  A  B,  heritable  proprietor  of  the  subject 
hereby  set,  on  the  one  part,  and  C  D  on  the  other 
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PART,  in  manner  following :  That  is  to  say,  the  said. 
4-  B  lu|3  8ET9  and  for  the  tack*daty  after  specified  sets, 
to  tl^e  said  C  D  and  his  heirs^  All  and  Whde  that  shop, 
lying,  &€•  and  that  for  the  space  of  nineteen  years  from 
a^d  after  the  term  of  Whitsunday  next,  which  is  hereby 
4^ared  to  be  the  term  of  his  entry  thereto ;  which  tack 
tbe  said  A  B  binds  and  obliges  him,  his  heirs  and  succes* 
S0rs,  to  warrant  to  the  said  C  D,  at  all  hands,  and  against 
aU  deadly.  Fob  which  causes,  and  on  the  other  part> 
the  said  C  D  binds  and  obliges  himself,  his  heirs  execu- 
tors«  and  successors  whomsoever,  to  fay  to  the  said  A  B, 
bis  heirs  and  assignees,  the  sum  of  L.  Sterling  of  rent, 

At  two  terms  in  the  year,  Martinmas  and  Whitsunday,  by 
equal  portions,  beginning  the  first  term's  payment  thereof 
at  the  term  of  Martinmas  nexi^  for  the  half  year  preceding, 
and  the  next  term's  payment  at  the  Whitsunday  thereafter 
and  so  forth  termly  thereafter,  during  the  continuance  of 
tliis  .tack  ;  with  a  fifth  part  more  of  each  term's  rent  of  pe- 
nalty in  case  of  failure,  and  interei^  of  the  said  tack«duty, 
from  and  after  the  respective  terms  of  payment,  during  the 
not-payment  thereof.  Provided  always,  and  it  is  here- 
by  expressly  provided  and  declared,  that  the  said  par- 
ties shall  have  full  power  and  liberty  to  quit  and  relinquish 
this  present  tack,  at  the  end  of  each  seven  years  from  the 
commencement  thereof,  on  lawful  premonition  by  the  party 
desirous  of  quitting  the  lease  to  the  other,  four  months  pre- 
ceding the  expiration  of  each  seventh  year.  And  further, 
i(  is  hereby  aorbed,  that  the  said  A  B  shall  not  be  liable 
for  any  repairs  that  may  be  nepessary  on  the  si^id  shop,  the 
said  C  D  and  his  foresaids  being  bound,  as  he  hereby  ob- 
liges himself  and  bis  foresaids,  %q  perform  all  the  necessary 
repairs  at  his  own  expense,  and  to  keep  and  leave  it  in 
prop^.  tenantable  conditioD.  'And  both  parties  bind 
themselves,  and  their  foresaids,  to  implement,  Sea,  (in  com- 
monjorm-) 
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Example  of  a  Lease  <^a  Fishings 

It  is  eoNTRACTfiD  and  agreed  upon  between  the  parties 
following,  viz.  the  Right  Honourable  A,  Earl  of  B,  herlta- 
ble  proprietor  of  the  salmon  fishing  aftermentioned,  on  the 
ONE  PART,  and  C  D  and  E  F,  both  merchants  in  G,  on  the 
OTHER  part,  in  manner  following :  That  is  to  sat,  the 
said  A,  Earl  of  B,  has  set,  and  by  these  presents  sets,  and 
in  tack  and  assedation  lets  to  the  said  C  D  and  E  F,  equally 
between  them,  and  their  heirs  and  assignees,  the  salmon 
FISHING  on  the  river  of  ,  belonging  to  the  smd 

Earl  of  B,  commonly  known  by  the  names— (Aer«  thejlshing 
is  more particidarly  described) — as  last  possessed  by  his  Lord- 
ship, and  exercised  and  used  by  his  servants,  together  with 
the  vats  and  whole  fishing  tackle  and  utensils  belonging  to 
the  said  Earl,  and  presently  used  in  carrying  on  the  said 
fishing,  agreeably  to  an  inventory  thereof,  subscribed  by 
both  parties  as  relative  thereto ;  in  which  inventory,  the 
said  articles  are  valued  at  the  sum  of  L.  Sterling: 

Together  also  with  all  the  privileges  and  conveniences 
belongmg  to  the  said  salmon  fishing,  and  that  for  the 
full  period  of  years  from  and  after  the  day  of 

,  which  is  hereby  declared  to  be  the  term  of  the 
said  C  D  and  E  F's  entry  tp  the  said  fishing,  and  so  forth 
to  continue  till  the  day  of  which  com- 

pletes the  said  period  of  •    With  this  pro- 

vision ALWAYS,  as  it  is  hereby  specially  provided  and 
declared,  that  in  case  the  said  Earl  of  B,  or  his  heirs  and 
successors,  shall  excamb  or  sell  the  salmon  fishing  hereby 
SET  to  L  M,  it  shall  be  in  the  power  of  the  said  Earl  and 
his  foresaids,  to  put  the  said  L  M  in  possession  thereof,  by 
removing  the  said  tacksmen  therefrom,  at  the  end  of  the 
first  five  or  nine  years  from  the  commencement  of  the  said 
tack)  the  said  Earl  and  bis  fore^^ds  being  always  (^liged 
to  intimate,  under  form  of  instriiiBcnt,  his  intentson  so  to 
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do>  one  year  preceding  the  time  at  which  they  are  to  re- 
move; WHICH  TACK)  under  the  condition  foresaid^  the  said 
Carl  MijiDS  and  obliges  him  anpl  his  foresaids  to  warrant 
to  the  said  Q  D  ^nd  £  F,  and  their  foresaids,  at  all  hands^ 
and  against  all  deadly,  as  law  will.  For  which  causes, 
and  on  the  other  part,  the  said  C  D  and  £  F  bind  and 
PBLiGE  themselves,  jointly  and  severally,  their  heirs,  exe- 
cutors and  successors,  to  content  and  pay  to  the  said  A, 
£^1  of  Bf  his  heirs  ojr  assignees,  or  )iis  factors  and  chamber- 
lains for  his  behoof,  within  the  city  of  ,  the  sum  of 
L.  Sterling,  and  that  at  the  term  of  Candlemas  year- 
ly, during  the  subsistence  of  the  said  tack,  in  name  of 
TACc-duty  for  the  said  fishing ;  beginning  the  first  year's 
payment  of  the  said  tack-duty,  at  the  term  of  Candlemas 
pe^t  ,  for  the  year's  fishing  or  tack-di^ty  between  the 
day  of  ,  and  the  day  of  ,  with 
a  fifth  part  of  each  year's  tack-duty  of  penalty  in  case  of  ^ 
failure,  and  the  legal  interest  of  the  said  tack-duty  from 
the  sai4  term  of  payiQcpt,  duripg  thp  npt-payment  thereof. 
As  ALSO,  they  bind  and  oblige  themselves  and  their  fore- 
a^ds,  jointly  and  severally,  to  deliver  up  the  whole  vats  and 
other  fishing  tacl^le  and  utensils,  conform  to  the  foresaid 
inventory,  and  which,  at  the  removal  of  the  said  tacksmen, 
shall  be  yalpedand  appreciated  by  two  persons  to  be  mutually 
chosen  by  the  said  parties ;  and,  in  case  the  value  to  be 
fixed  by  them  shall  fall  short  of  the  foresaid  sum  of  L. 
Sterling  (the  present  appreciated  yal^e  of  the  said  articles), 
the  said  tacksmen  shall  be  bound  to  make  up  the  deficiency 
to  the  said  £)arl  and  his  foresaids ;  and  in  case  the  said 
value  tp  be  so  fixeji  shall  exceed  the  said  sum  of  L« 
Sterling,  the  said  £arl,  and  his  foresaids,  shall  be  obliged 
to  pi^y  the  surplus  or  excess  to  the  said  tacksmen  and  their 
foresaids.  *     And  it  is  hereby  agreed,  that  it  shall  be  law- 

*  Salmon  fisbings  are  sometinties  greatly  iDJured  1^  the  tacksmen  con- 
tinuing to  fi&b  aftor  tbe  day  appointed  for  closing  the  fishing  for  the  sea- 
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fill  to  the  Sftid  C  D  and  E  F»  and  their  foresaids,  to  re?- 
nounce  and  give  lip  the  said  tack,  at  the  end  of  the  first 
nine  years  from  the  commencement  hereof,  upon  their  in- 
timating, under  form  of  instrument,  to  the  said  Earl  and 
his  foresaids,  that  they  mean  so  to  do,  one  year  preceding 
the  term  at  which  they  are  to  remove :  and  it  is  hereby 
DECLARED,  that  if  two  year's  tack-duty  shall  run  into  the 
third  unpaid,  this  tack  shall  be  void  and  null  to  all  intents 
and  purposes.  And  the  said  C  D  and  E  F  oblige  them- 
selves and  dieir  foresuds,  (if  the  tack  shall  not  have  been 
previously  terminated  in  manner  foresaid),  to  flit  and  re- 
move themselves  from  the  said  fishing,  at  the  expiration  of 
the  said  years,  without,  any  warning  or  process  of  re^ 

moving  to  be  used  against  them  for  that  purpose.  And 
BOTH  PAR jies  oblige  them  and  their  foresaids,  to  imple* 
MENT  their  .part  of  the  premises  respectively,  under  the  pe- 
nalty of  L.  Sterling,  to  be  paid  by  the  party  failing 
to  the  party  performing,  or  willing  to  perform,  besides  per- 
formance ;  AND  they  consent  to  the  registration  here- 
of in  the  books  of  Council  and  Session,  or  others  compe- 
tent, that  letters  of  horning,  on  six  days'  charge,  and  all 
other  execution  necessary,  may  pass,  on  a  decree  to  follow 
hereon,  in  common  form ;  and  for  that  purpose  they  con- 
stitute             their  procurators,  &Cp    In  mtness  tiohereqff 


Example  of  a  Lease  of  a  MUL 

It  is  contracted,  agreed,  and  ended,  between  A  B 
Esq.  of  ,  heritable  proprietor  of  the  mill  after  men- 

tioned, ON  THE  ONE  PART,  and  C  D  ON  THE  OTHER  FART, 

as  follows,  viz.  the  said  A  B  hereby  sets,  and  in  tack  and 

son.     It  may  be  proper  to  insert  a  clause,  expressly  prohibiting  such  an 
abvisc. 
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«6fiedation  lets  to  the  said  C  D,  and  iiis  iieirs  and  successorg, 
sedudiag  assignees  and  subtenants,  unless  consented  to  by 
the  said  A  B,  or  his  heirs  or  successorsy  by  a  writing  under  bis 
or  their  hands,  all  and  whole  that  com  mill,  calied  the  , 
with  the  miner's  house,  kilns,  dau-head  and  lead,  with  the 
astricted  multures,  sequels,  and  services  thereto  beloi^ing, 
as  the  same  were  lately  possessed  by  £  F,  tenant  thereof, 
and  presently  by  the  said  C  D  and  his  servants,  lying  in 
the  barony  of  parish  of  ,  and  county  of 

;  and  that  for  the  period  of  nineteen  years  frcnn 
and  after  his  entry  thereto,  whidi  is  hereby  declared  to  be 
at  the  term  of  Whitsunday  next,  and  from  thenceforth  to 
be  peaceably  possessed  by  him  and  his  foresaids  dunbg*  the 
time  above  specified.  Which  tack  the  said  A  B  binds  and 
OBLIGES  him,  his  heirs  and  successors,  to  warrant  at  all 
hands,  and  against  ail  deadly,  excepting  the  payment  and 
performance  of  the  astricted  multures,  sequels,  and  services, 
which  he  obliges  him,  and  his  foresaids,  to  warrant  from 
ftct  and  deed  only.  And,  for  enforcing  the  due  payment 
and  performance  thereof,  the  said  C  D  shall  be  at  liberty  to 
prosecute,  ^ther  in  his  own  name,  or  in  the  name  of  the 
said  A  B,  or  both,  as  he  shall  think  proper.  For  which 
CAUSES,  and  on  the  other  part,  the  said  C  D  hereby 
BIVDS  and  obliges  him,  his  heirs,  executors,  and  successors 
whatsoever,  to  deliver  or  pay  to  the  said  A  B,  and  his  fore* 
saids,  bolls  of  good  oatmeal,  between  Candlemas  and 

Whitsunday  yearly,  or  the  value  thereof  at  the  fiar  prices, 
and  also  good  kain  hens,  between  Candlemas  and 

Whitsunday  yearly,  or  for  each  kain  hen,  both  in  the 

said  A  B's  option ;  beginning  the  first  year's  delivery  or 
payment  between  Candlemas  and  Whitsunday,  both  in  the 
year  ,  and  that  for  the  first  year's  rent,  ending  at 

the  said  term  of  Whitsunday,  and  so  forth  yearly  thereafter, 
during  the  continuance  of  this  tack.  And  the  said  C  D 
BINDS  him  And  his  foresaids,  to  deliver  the  said  meal 
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yewAy  at  the  house  of  ,  or  at  any  other  place  not 

further  distant  than  ten  measured  miles  from  the  said  mill. 
Further,  the  said  C  D  hereby  accepts  of  the  said  mill, 
mill'graith,  house,  kilns,  dam-head  and  lead,  as  in  sufficient 
going  and  tenantable  repair,  and  obliges  him,  and  his  fore- 
saids, to  maintain  them  in  the  like  repair  during  this  tack, 
and  to  leave  them  so  at  his  or  their  removal,  akd  to  flit 
and  RBMOVB  themselves,  fistmily,  servants,  goods  and  gear, 
forth  and  from  the  subjects  hereby  let,  at  the  expnration  of 
this  tack,  without  any  previous  warning,  or  process  of  law 
for  that  effect.  And  lastly,  both  partii^s  bind  and 
OBLIGE  themselves,  and  their  foresaids,  to  fulfil  and  imple<« 
ment  to  each  other  their  respective  parts  of  the  premises, 
under  the  penalty  of  L.  Sterling,  over  and  above 

performance.  And  they  consent  to  the  reoistratiok 
hereof  in  the  books  of  Council  and  Session,  or  other  Judges* 
books  competent,  therein  to  remain  for  preservation,  and 
that  letters  of  homing,  on  six  days*  charge,  may  pass  on  a 
decree  to  be  interponed  hereto  in  due  form ;  and  thereto 
they  constitute  ,  their  procurators,  &c.    In  taitness 

Example  of  a  Lease  of  Coal  and  Lime, 

The  management  of  mines  and  coal- works,  like  agricul- 
ture, is  a  science  by  itself ;  and  a  conveyancer  cannot  be  rea- 
sonably expected  to  do  more  than  put  into  plain  and  intel- 
ligible language,  the  articles  and  conditions  which  may  be 
agreed  upon  by  those  who  are  possessed  of  the  necessary 
knowledge.  The  following  example  of  a  coal  lease,  and 
of  a  mining  lease,  may  be  of  service  to  those  engaged  in 
jpreparing  deeds  of  that  description. 

It  is  coNTRACTBDy  AOREED  and  ENDED,  between  A  D 
of  D,  Esq.,  on  the  one  part,  and  J  C  on  the  other  part, 
as  follows :  that  is  to  say,  the  said  A  D  has  set,  and, 
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bj  these  preaents,  in  tack  and  assedation  lets,  to  the  said 
J  Cf  his  heirs  and  assignees,  all  and  whole  the  coal-seams 
and  coal  heughs,  lime  and  limestone  quarries,  belonging  to 
the  said  A  D,  within  his  lands  in  the  parish  of  ,  and 

shire  of  with  the  levels,  machines,  bearers  and  o« 

thers  pertaining  to  the  same ;  and  that  for  the  space  of 
T^ARS  after  Martinmas  ;  excepting  al- 

WAYS  herefrom,  the  ground  within  the  proposed  inclosures, 
plantations,  and  policy,  about  ,  as  described  and 

delineated  in  a  plan  thereof,  by  ;  with  full  power 

and  liberty  to  the  said  J  C  to  search  for,  dig,  work,  and 
winn  coal  and  limestone,  within  any  part  of  the  said  A  D's 
Unds  in  the  parish  of  ,  under  the  exception  fore- 

said ;  and  to  set  down  sinks,  erect  machines  for  drawing 
the  water,  or  bringing  up  the  coal,  and  to  make  coal  and 
lime-kilns,  and  coal  and  lime  roads ;  and,  in  general,  to  do 
every  other  thing  necessary  for  carrying  on  the  said  coal 
and  lime- works  ;  the  said  J  C  always  indemnifying  the  said 
A  D*8  tenants  for  the  damages  they  may  sustain  by  such 
operations,  as  the  same  shall  be  ascertained  by  two  persons 
to  be  mutually  chosen  by  him  and  them ;  and  with  full 
power  to  the  said  J  C  and  his  foresaids,  to  employ  any  num- 
ber of  coal-hewers,  at,  or  about  the  said  coal  and  lime 
works  they  shall  think  proper  ;  and  to  dispose  of  what  coal 
and  lime  they  shall  bring  up  above  ground;  and  which 
TACK  the  said  A  D  aiNDs  and  obliges  himself,  his  heirs 
and  successors,  to  warrant  to  the  said  J  C  and  his  fore- 
saids under  the  conditions  before  and  after  specified  at  all 
hands ;  As  also,  the  said  AD  binds  and  obliges  himself, 
and  his  foresaids,  to  drive  a  level  from  the  water  of  D  to 
the  coal,  and  to  advance  and  pay  out,  from  time  to 

time,  such  sum  or  sums  of  money  as  shall  be  necessary  for 
defraying  the  expense  of  driving  the  said  level,  to  be  exe- 
cuted at  the  sight,  and  under  the  direction  of  the  said  J  C, 
and  that  with  all  possible  i^pccd;  declaring  always,  that 
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It  shall  not  be  in  the  power  of  the  said  J  C  or  his  foresaids* 
to  communicate  to  any  neighbouring  heritor  the  foresaid 
level,  or  any  other  levels  belonging  to  the  coals  hereby  set, 
without  the  consent  of  the  said  A  D  and  his  foresaids ;  and 
that  under  the  penalty  of  L;  Sterling,  to  be  paid  by 

the  said  A  D  and  his  foresaids :    And  the  said  A  D  obliges 
him  and  his  foresaids,  to  advance  to  the  said  J  C 
Sterling,  for  erecting  an  interim  engine  on  the  coal ; 

L.  Sterling  for  erecting  an  engine  on  the  coal ; 

and  L.  Sterling  for  running  levels  to  the  lime  works, 

erecting  four  draw-kilns,  and  building  three  shades  for  hold- 
ing lime-shells,  and  also  to  furnish  timber  for  the  shades; 
AND  ALSO  at  the  end  of  seven  years,  or  so  soon  thereafter  as 
necessary,  the  said  A  D  binds  and  obliges  him  and  his 
foresaids,  to  advance  to  the  said  J  C  and  his  foresaids,  a  sum 
not  exceeding  L«  Sterling,  for  erecting  anew  engine, 

and  fitting  up  a  new  coal  wear :  Decla  hiNO  always,  that 
if  the  fitting  up  of  that  coal  wear,  &c«  shall  require  more 
than  L.  Sterling  just  now,  then  the  overplus  is  to  be 

deducted  out  of  the  to  be  advanced  seven  years 

hence ;  provided  always,  that  the  said  J  C  shall  show 
that  the  several  sums  before  mentioned  have  been  really 
-and  necessarily  expended  on  fitting  up  the  coal  wears,  and 
erecting  the  engines  before  mentioned ;  For  the  which 
causes,  and  on  the  other  part,  the  said  J  C  binds  and 
OBLIGES  himself,  his  heirs,  executors,  and  successors  what* 
soever,  to  pay  and  deliver  to  the  said  A  D  and  his  fore- 
smds,  in  name  of  rent  or  tack-duty  for  the  limestone  here- 
by set,  the  sum  of  L.  Sterling  yearly,  or,  ii!i  the  op* 
tion  of  the  said  A  D,  one  fourth  part  of  the  gross  product 
of  whatever  lime-shells  and  small  lime  shall  be  burnt  and 
manufactured  at  any  one  of  the  draw-kilns,  or  other  kilns 
erected  or  to  be  erected  under  the  lease,  free  of  all  charges 
and  expenses  whatever,  and  that  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning 
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the  first  tenn's  payment  at  Wliitsunday  »  and  so  forth 

jrearlj  and  terni^y  thereafter,  during  this  lease,  with  a  fifth 
part  of  the  said  rent  of  liquidate  penalty  for  each  term's 
failure,  Mies  quoHes :  And  the  said  J  C  obliges  him  and 
his  foresaids  not  to  sell  any  limestone  during  this  lease,  and 
that  he  shall  not  exact  above  Sterling  for  each  boll 

of  shells  sufficiently  burnt,  and  of  Linlithgow  barley  mea- 
sure, for  what  lime  the  said  A  D  and  his  foresaids,  or  his 
tenants  and  others,  inhabitants  on  his  estate,  shall  have 
occasion  for,  for  their  grounds,  or  for  buildings;  nor  a- 
bove  per  boll  for  slacked  lime,  nor  above 

for  the  boll  of  lime  shells  wrought  at  the  ,  nor 

above  for  the  boll  df  slacked  lime ;   and  in  case 

tlie  said  A  D  shall  hereafter  restrict  the  rent  to  one  fifth, 
in  place  of  one  fourth  of  the  gross  produce  hereby  payable, 
that  then  he  shall  not  exact  above  per  boll  for  the 

lime  shells,  and  per  boll  for  slacked  lime,  wrought 

out  of  any  part  of  the  estate,  except  ;  nor  above 

for  the  boll  (^  lime*shells  at  ,  and  at  for  the 

boll  of  slacked  lime.  As  also  the  said  J  C  hereby  on- 
LioES  himself  and  his  foresaids  to  furnish  lime  suffici^Eitly 
burnt  to  the  said  A  D  and  his  tenants,  and  other  inhabitants 
on  his  estate,  when  they  shall  have  occasion  for  the  same, 
snd  at  the  above  prices,  preferably  to  any  other  person 
whatever ;  dbclarino,  nevertheless,  that  full  power  is  here- 
by reserved  to  any  of  the  tenants  upon  the  said  A  D's  estate, 
whose  farms  shall  be  more  than  two  computed,  or  three 
measured  miles  from  one  or  other  of  the  lime  works  carry- 
ing on  by  the  said  J  C,  to  winn  and  burn  limestone  them- 
selves  for  the  use  of  such  farm  only :  but  the  tenants  whose 
farms  are  sitnate  within  two  computed  miles  of  these  Vme 
works,  shall  be  obliged  to  take  their  whole  lime  from  the 
said  J  C :  Providing  aiwtf)fS|  that  in  case  the  said  J  C  and 
his  foresaids,  after  a  month's  premonition  given  them  by 
the  said  A  D,  or  his  tenants  and  inhabitants  of  his  estate,  of 
the  quantity  of  lime  wanted  by  them,  shall  fail  to  furnish 


diem  with  lime,  Ihen  they  shall  be  at  full  liberty  to  winn 
and  burn  limestone  wherever  they  can  find  it ;  and  the  said 
J  C  B  to  furnish  them  with  panwood  therefory  such  intima- 
tion being  always  made  on  or  before  the  middle  of  March 
yearly.  And  yurther,  the  said  J  C  binds  and  obligs» 
himself  and  his  foresaids,  to  pay  and  deliver  to  the  said  A  D 
and  his  foresaids,  in  name  of  rent  pv  tack«duty,  for  the 
whole  coal  hereby  set,  the  sum  of  L.  Sterling  yearly 

with  interest  ait  the.  rate  of  five  per  cent,  of  the  money  al- 
ready expended  or  to  be  expended,  in  running  the  level 
from  the  water  of  to  the  coal,  and  expended 

or  to  be  expended  in  erecting  the  interim  engine  for  draw- 
ing the  water  at  the  coal,  and  that  from  the  time 
the  level  and  engine  are  finished ;  and,  after  the  new  coal 
is  fitted  up  near  ,  of  the  annualrent  of  the  expense 
of  fitting  up  the  same,  and  erecting  an  engine  thereon;  and 
diat  in  place  of  the  annufdrent  of  the  interim  engine  before 
mentioned^  or  in  the  option  of  the  said  A  D  and  his  fore* 
saids,  one  fifth  part  of  the  gross  produce  of  whatever  coal 
shall  be  wrouglit  of  the  seams  of  .coal,  within  the  foresaid 
estate  (exe^t  )  as  well  great  and  small  as  pan- 
wood,  and  that  free  of  all  charges  and  deductions ;  and  one 
sixth  part  of  the  gross  produce  of  whatever  coal  shall  be 
wrought  at  ,  except  panwood  for  burning  lime ;  and 
THAT  m  two  terms  in  the  year,  Whitsunday  and  Martin- 
mas, by  equal  portions,  commencing  the  ^st  term's  pay^ 
ment  at  Whitsunday  ,  and  so  forth  yearly  and  termly 
thereafter,  during  this  lease,  with  a  fifth  part  of  each  term's 
payment  of  the  said  rent  of  liquidate  penalty  for  each  term's 
flulure,  Mies  quottesj  and,  for  ascertaining  the  quantity  of 
the  coal  and  lime  wrought  within  the  said  lands,  and  there- 
by fixing  the  rule  of  pajrment  of  the  said  tack-duty,  both 
parties  i^ree  to  take  the  aame  firom  the  check'-bills,  and  coal 
and  Ume  grieve's  books,  to  be  marked  regularly  for  that 
purpose }  and  the  said  J  C  is  to  deliver,  or  cause  to  be  de- 
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ll vered^  aii  suthedtic  copy  of  the  said  check  bills  to  the 
said  A  D^  of  to  his  factor,  on  the  estate  of  »  weekly ; 

AiiD  ALSO,  the  said  J  C  obliges  him  and  bis  foresaids  to 
pay  to  the  said  A  D  and  Jiis  foresaids,  at  the  rate  of 
per  cent,  per  artnum,  for  such  sums  as  shaU  be  expended 
by  the  said  A  D  in  erecting  houses  for  colliers,  tradesmen 
and  other  people  employed  in  and  about  the  foresaid  coal 
and  lime  works,  and  that  from  the  time  of  expending  these 
sums  yearly  and  termly  at  the  terms  aforesaid,  to  the  de- 
termination of  this  lease ;  as  also,  that  the  said  J  C  shall 
not  exact  for  the  coal  to  be  di^osed  of  by  him,  above  the 
rate  of  Sterling  for  each  twelve  stones  of  coal, 

weight;  as  also,  that  he  shall  work  the  said  coal  and 
lime  regularly,  and  carry  on  true  levels,  so  as  na  part  of  the 
coal  acquired  by  the  ihine  may  be  lost ;  and  to  leave  good 
and  sufficient  pillars  for  supporting  and  upholding  the  roof 
of  the  coal,  to  prevent  sets  or  crushes ;  and  to  allow  the  said 
A  D  and  his  foresaids,  or  any  person  authorized  by  him,  t^ 
visit  the  coal  works  under  ground,  when  and  as  often  as  they 
shall  think  fit ;  and  that  the  smd  J  C  shall  be  at  the  ex- 
pense of  erecting  and  providing  the  whole  other  maditnery 
and  utensils  necessary  for  working  the  said  eoal  and  lime, 
other  than  those  already  specified,  to  be  erected  at  the  ex« 
pense  of  the  said  A  D  and  his  foresaids,  and  of  boring,  set- 
ting down,  and  making  pits,  sinks,  stairs,  mines,  and  clear* 
ing  the  levels  and  aqueducts,  and  in  cutting  and  levelling 
the  ground,  making  and  mending  of  passages  and  roads, 
and  to  pay  all  fees,  wages,  salaries,  ordinary  and  extraordi- 
nary, due  to  grieves,  oversmen.  Coal-hewers  and  servants^ 
and  other  people,  employed  in  and  about  the  said  coal  and 
lime  works,  and  to  be  at  the  whole  other  charges  in  cany- 
ing  on  the  same  during  this  lease ;  and  also,  to  pay  all 
damages  which  shall  be  sustained  by  the  tenants  and  pos- 
sessbrs  of  the  foresaid  lands,  through  the  working  of  the 
said  coal  and  lime  wotksy  making  coal-hills,  roads  or  pas- 
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8ttgds  to  llie  6ftine>  or  tny  other  wtty  wfafitsbever ;  k)sfD  it  is 
hereby  aor£sd>  that  these  dami^es  dmil  be  aacertmned, 
and  all  questions  whatever  whtdi  shall  aricie  in  regard  to 
to  the  subject  matter  of  this  lease,  or  carrying  on  the  said 
coal  and  lime  works,  or  with  regard  to  the  import  of  the 
reciprocal  obligatimis  incumbent  on  the  parties  under  thia 
lease,  shall  be  settled  and  adjudged  by  two  neutral  persons^, 
one  to  be  named  by  each  party,  and^  id  ease  of  their  di^ 
fering  in  opinion,  by  an  oversman,-  to  be  choseii  by  the  said 
arbiters :  As  Atso  the  said  J  C  binds  and  oblioss  Umself^ 
upon  his  own  proper  charges  and  expenses,  to  fill  up,  from 
time  to  time,  all  pits  and  sinks,  that  are,  or  riiall  be  used  by 
him,  and  found  of  no  farther  use,  and  that  as  soon  as  they 
become  useless ;  akd  also  suficiently  to  stake  and  rail  ia 
all  sinks  and  holes  that  are,  and  shall  be  used  by  him,  and 
may  be|u8eful,  but  not  used  at  the  time,  to  prevent  accidents* 
Declaring  always,  that  in  case  any  unavoidable  accident 
shall  happen  to  the  said  coal-work,  by  the  breaking  in  of 
water,  or  from  foul  air,  fire,  or  otherwise,  so  as  to  render 
one  or  more  of  them  not  workable,  for  any  considerable 
time,  and  that  the  said  A  D,  out  of  the  gross  produce  of  the 
other  collieries  which  continue  workable,  shall  fall  short  of 
ffae  foresaid  suth  of  L.  Sterling,  and  the  interest  of 

the  money  expended  iff  running  the  level,  and  erecting  the 
engine  foresaid,  tihen,  and  m  that  case,  the  said  J  C  and  his 
foresaids,  while  the  works  remain  in  such  condition,  and  un^ 
tU  they  are  again  set  pfopc^rly  agoing,  shall  only  be  liable  iii 
payment  of  such  part  of  the  said  rent  of  L.  Sterling, 

as  shall  be  determined  by  arbiters  mutually  choseti;  and, 
in  case  the  whole  colHeries  shall  be  rendered  unworkable, 
from  the  accidents  aforesaid,  then  the  said  J  C,  and  his 
foresaids,  shall  be  free  from  payment  of  any  coal-rent,  whil6 
the  collieries  remain  in  that  condition,  and  until  they  are 
again  set  on  foot ;  but  in  case  these  accidents  shall  aris^ 
from  the  wilfulness,  negligence,  or  unskilfulness  of  the  said 
vol.  II.  R 
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J  C9  Of  his  foresaidSff  or  of  the  people  employed  under  them, 
they  shall  not  be  entitled  to  any  abatement  of  the  rent,  and 
shall  be  liable  for  all  damages  arising  from  such  fault  or  ne- 
glect. Declaring  always,  that  die  said  A  D,  or  any 
person  authorised  by  him*  is  at  ail  times  to  have  access  to 
the  coal  pits,  and  lo  the  coal  and  lime  griere's  boojus  and 
to  be  present  at  the  weekly  clearances  with  the  colliers. 
And  whxrkas  it  n  uncertain,  whether  the  draw-kilns  -  can 
be  built,  and  the  level  to  the  coal  driven,  or  die 

madiine  to  the  coal  fitted  so  as  to  admit  of  the 

coal  and  lime-works  being  carried  on  to  their  full  extent, 
for  the  first  year  of  this  lease,  therefore  it  is  hereby. sti- 
pulated and  agreed  to,  that  the  said  A  D  and  his  foresiuds 
shall  accept,  for  that  year,  of  the  proportion  of  of 

the  gross  produce  of  coal,  and  of  one-fifth  of 

the  gross  produce  of  the  other  coals,  and  one-fourth  of  the 
grass  produce  of  the  lime,  in  full  of  that  year's  rent,  al- 
though the  value  of  these  proportions  should  not  amount  to 
the  fixed  sum  of  money  rent  before  sdpulated,  for  the  coal 
and  liihe  respectively ;  and  that  if,  in  the  end  of  the  first 
year's  lease  of  the  coal,  the  foresaid  level  shall  not  be  car- 
ried up  to  the  coal,  then  the  said  J  C  shall  only  be 
liable  in  payment  of  a  mxth  part  of  coal,  and  of  the 
fifth  part  of  the  gross  produce  of  the  other  coals,  till  the 
level  is  carried  that -length,  or  until  it  cut  a  proper  workable 
coaly  and  the  same  be  fitted  up.  And  jpurther,  it  is  hef  e-* 
by  FROViDsp,  THAT  in  case  the  tenant  find  he.  cannot  af- 
ford .to  work  the  coal,  or  the  lime,  at  the  prices  before  men- 
tioned, and  the  proprietor  shall  refiise  to  agree  to  raise  the 
price  of  either,  Uien  the  tenant  shall  be  at  liberty  to  give  up 
the  tack  of  the  coal  and  lime,  upon  giving  the  proprietor  a 
year's  premonition,  in  legal  form  in  presence  of  a  notary 
and  witnesses ;  and  in  that  case,  the  houses  on  the  said  J 
C's  farm,  possessed  by  the  persons  employed  about  the 
colliery  and  limeworks,  and  ground  possessed  by  these  peo- 
ple are  to  continue  to  be  possessed  by  Chem,  till  the  expir* 
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ation  of  the  ssid  J  C's  lease  of  the  fann,  the  said  J  C 
getting  the  rent  in  use  to  be  paidltherefor.  And  f  ukthjsr^ 
the  said  J  C  obliges  himself  and  his  foresaids  to  maintain 
and  support  the  whole  levels,  machinery,  utensils  and  others, 
which  shall  be  employed  in  the  said  works,  with  the  whole 
houses,  kil](is,  shades,  and  others,  that  shall  be  erected  un- 
der this  lease,  during  the  continuance  thereof,  and  shall 
leave  the  same,  and  coalworks  well  aired,  j  and  m  good  and 
sufficient  condition,  at  their  removal.  And  it  is  hereby  a- 
OREBD,  that  the  said  J  C  shall  hot  have  liberty  to  assign 
or  SUBSET  the  subjects  comprehended  under  thiist  lease,  but 
under  the  followbg  conditi<ms,  viz.  That  he  shall  make  the 
first  offer  to  the  said  A  D  or  his  foresaids,  who  shall  be  pre- 
ferred to  all  others,  any  of  the  said  J  C's  sons  only  except- 
ed ;  BUT,  upon  the  said  A  D's  refusal  to  accept  of  such 
offer,  with  power  to  the  said  J  C  to  subset  or  assign,  to  any 
person  skilled  in  carrying  on  coal  and  lime  works,  upon  their 
giving  undoubted  caution  for  paym^t  of  the  rent,  and  im- 
plementing the  whole  other  conditions  and  obligations  in- 
cumbent on  the  lessee  under  this  tack,  and  to  which  the 
said  J  C,  notwithstanding  this  power  of  assigning  at  sub- 
setting,  shall  still  continue  bound,  to  the  determination  of 
this  lease.  And  further,  it  is  hereby  agreed,  that  it 
shall  be  in  the  power  of  the  said  A  D,  at  any  time  he 
pleases,  to  stop  the  said  J  C  from  selling  coal  at  '  , 
and  to  restrict  him  to  use  the  coal  wrought  by  him, 

solely  for  the  purpose  of  burning  lime;  the  said  J  C,  for  all 
years  after  such  stop,  getting  allowance  of  L. 
Sterling  yearly,  on  that  account,  out  of  the  rent  L. 
Sterling  before  mentioned ;  and,  in  place  thereof,  the  sftid 
J  C  paying  L.  Sterling  yearly,  being        per  cent, 

of  the  L.  Sterling,  laid  out  in  fitting  up  the 

coal ;  or,  in  the  option  of  the  said  J  C  to  work  the 
coal,  and  pay  the  L.  Sterling,  or  a  fifth  of  the  gross 

produce  therefor,  in  the  same  manner  that  he  does  for  the 

R  2 


960  APMKDIX  IT. 

odier  cod-works ;  Bt7T  declaring  aWays,  that  if  A  t>^  ffftef 
fitting  vsp  the  coal,  and  before  stopping  the  working 

thereof,  shall  hare  drawn  out  of  the  coal,  over  and 

above  the  L.  Sterlbg  of  rent,  all,  or  any  part  of 

the  said  L.  SterKng  to  foe  laid  out  in  fitting  it  up, 

then  the  said  J  C  is  only  to  pay  per  cent,  of  what  shall 
remain  unpaid  of  the  said  L.  Sterling,     Dbclariko 

AL30^  that  tin  die  coal  be  fitted  up,  the  fixed  rent 

herein  specified  is  to  be  restricted  to  L.  Sterling  yearly. 
And  fubther,  J  M  hereby  becomes  bound  and  obuccbd, 
as  cautioner  and  surety  for  the  said  J  C,  his  performing  and 
fulfilling  the  whole  obligations  hereby  incumbent  upon  him, 
and  that  for  and  during  the  first  seven  years  of  this  lease* 
And  the  said  J  C  binds  and  oblio£s  himself  and  his  fore* 
saids,  to  remove,  with  their  servants  and  others^  from  the 
subjects  hereby  let,  at  the  expiration  of  this  taok,  without 
the  solemnity  of  waning,  or  any  process  of  law  for  that  pur- 
pose* And  1.ASTLT1  both  parties  oblige  themselves  to  ful- 
fil and  perform  their  respective  parts  of  the  premises  to  each 
other,  imder  the  penahy  of  L*  Sterling,  to  be  paid  by 

the  party  failing  to  the  party  performing,  or  willing  to  per- 
form,  attour  performance.    And  both  parties  consent.  Sec* 

Example  of  a  Lease  of  Mines, 

* 

It  is  coKTRacted  and  agreed  upon,  between  J  M  of 
,  proprietor  of  the  lands  after- mentioned,  on  the 
ONE  PART,  and  J  S  of  ,  South  Britain,  gentleman, 

ON  the  OTHER  PART :  That  is  to  SAY,  the  said  J  S  having 
undertaken,  as  he  hereby  undertakes,  on  his  own  charges 
and  expenses,  to  dig  and  search  for  any  mines  or  minerals, 
which  may  be  discovered  within  the  bounds  of  the  said  lands 
aftermentioned;  belonging  in  property  to  the  said  J  M,  viz. 
in  the  lands  of  ,  all  now  possessed  by  the  said  J  M 

and  his  tenants,  lying  in  the  parish  of  ,  and  county 
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of  '  .  Foa,  and  in  consideration  th^eof,  and  with 
and  under  the  reservations  and  conditions  herein  afterooen- 
tionedy  the  said  J  M  has  let,  and  by  these  presents  lets, 
in  tack,  to  the  said  J  S,  his  heirs,  executors,  administrators, 
and  assignees,  all  and  every  lead  mime^  or  mines,  and 
ail  copper  mines,  and  veins,  and  beds,  and  nests  of  lead  or 
copper  ore,  and  all  other  mines  and  minerals  whatsover,  of 
whatever  kind  or  quality^  such  as  rakes,  pipes,  and  flats,  or 
pnder  whatever  designation  the  same  commonly  go,  lying, 
or  being  within,  or  under,  any  of  the  groimd  of  the  land$ 
and  others  above  de6crit>ed,  belonging  to  the  said  J  M ; 
iwiTH.  full  liberty,  power,  and  authority,  to  the  said  J  S  and 
his  foresaids,  by  themselves,  dieir  agents,  and  servants,  emi- 
ployed  for  that  effect,  to  enter  upon  the  said  grounds  and 
lands,  or  any  parts  or  part  thereof,  and  there  to  break  down, 
search  for,  and  seek  the  ores,  metfds,  mines,  and  minerals 
therein,  and  to  work  and  winn  the  same>  when  so  discovef** 
ed }  and  for  that  effect  to  dig,  unk,  cast,  drive,  and  make 
pits,  shafts,  soughs,  levels,  trenches,  drains,  fences,  gutters, 
grooves,  drifts,  audits,  water  gates,  sluices,  and  water 
courses,  as  ^ell  for  working  the  said  mines,  as  for  refining 
the  metals  and  minerals,  and  procuring  tb^  ore,  and  for  car- 
rying off  and  renKHring  all  the  water^  slugg*  rubbish,  and 
other  annoyances  and  troubles,  from  the  work ;  with  a]p 
Sowance  also,  of  large  and  sufficient  heap*roora,  and  ground- 
^oom,  for  laying,  pladog,  ordering,  and  dressing  tlie  metals 
and  ore,  to  be  winn  out  of  the  said  mines,  and  that  upon  the 
ground  of  the  said  lands  most  ccmvenient  for  that  purpose ; 
AND  ALSO  with  power  to  the  said  J[  S,  and  his  foresaids 
thereupon  to  build  houses  for  working,  and  hovels,  and 
stables,  and  to  make  and  erect  engines,  smelting  houses, 
amelting  mills,  stamping  mills,  ore  houses,  store  houses,  or  any 
<)ther  necessary  buildings,  erections,  and  conveniencies,  re- 
lating to,  or  necessary  for,  the  prosecuting  and  working  of 
the  said  mineS|  or  the  Accommodation  of  those  who  may  be 
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employed  thereiii)  and  to  make,  and  set  up,  if  judged  ne« 
cessary,  water  enginegy  and  to  turn,  change,  or  alter,  the 
coursesof  water  and  ritrulets,  as  JBhall  bethought  proper; 
AiTD  ALSO,  with  full  liberty  of  free  access,  ingress,  egress, 
and  regress,  and  free  passage  to  the  said  J  S,  and  his  fore- 
saids, their  workmen,  carriages,  and  draughts  of  all  kinds, 
with  liberty  to  dig  peats  and  turf,  and  of  cuttbg  and  using 
brush  or  common  vood,  growing  on  the  said  grounds,  for 
buildmg  ^d  repairing  any  houses,  hovels  or  other  offices, 
bdonging  to,  and  necessary  in  the  workbg  of  the  said 
mines ;  and  also,  with  power  to  make  trenches,  as  weU 
under  as  above  ground,  in  order  to  follow,  reach,  and  re- 
cover, any  branches  of  ore,  or  other  minerals,  and  to  cut 
cross  beds  for  laying  any  of  the  soughs  or  levels,  for  drain- 
ing, or  under-watering  all,  or  any  of  the  veins,  beds,  or 
nunes  of  lead,  copper,  or  ther  minerals,  which  shall  or  may 
be  deemed  worth  working ;  and  in  general,  with  power  to 
bring  and  carry  all  materials  whatsover  necessary  or  proper 
for  working,  or  fairly  attempting  to  work,  the  said  mines 
and  mineralsi  and  to  work  and  cleans^  all  such  ore  as  shaQ, 
from  time  to  time,  be  taken  out  of  the  said  mines,  on  the 
foresiud  grounds  and  lands,  and  to  make  the  same  good  and 
merchantable,  and  to  carry  away  the  same  for  the  proper  use 
of  the  said  J  S  and  his  foresaids,  except  such  part  thereof  as 
b  herein  after  reserved,  and  to  possess  and  enjoy  all  the  said 
ore,  mines  and  minerals,  with  every  power,  privilege  liberty, 
and  advantage  thereto  belonging,  for  and  during  the  full 
apaee  of  years  complete,  from  the  day  of  May  next 
to  come,  which  is  hereby  declared  to  be  the  time  of 

eijtry  or  commencement  of  this  present  lease ;  and  the  said 
J  M  hereby  obliges  himself,  and  his  heirs,  executors  and 
successors,  to  WARRANT  this  lease  to  the  said  J  S  and  his 
foresaids,  at  all  hands,  and  against  all  deadly.  For  which 
CAUSBS,  and  on  the  other  part,  the  said  J  S  hath  be- 
come BOUND;  and  hereby  binds  and  obliges  him,  and  bis 
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foresaids^  in  name  of  tack^uty,  lord's  dish,  and  all  other 
duty  whatever,  to  bbliver  to  the  aaid  J  M,  and  his  fore- 
saidsy  one  entire  and  eqnal  eighth  part  of  all  the  ore  which 
shall  be  taken^  digged,  or  recovered  by  the  said  J  S,  or  any 
other  person  employed  and  authorized  by  him  and  his  fore* 
aaids,  of  what  kind,  species  or  quality  soever,  from  or  out  of 
the  lands  and  others  above  mentioned,  during  the  said 
years  space ;  and  which  eighth  part  is  to  be  delivered  dress- 
ed, washed,  pouddled,  and  made  merchantable,  at  the  ex- 
pense of  the  said  J  S,  and  his  foresaids,  and  is  to  be  mear 
sured  and  wdghed  to  the  said  J  M,  and  his  foresaids,  or  to 
his  agents^  for  his  behoof,  from  time  to  time>  fot  his  proper 
use,  free  of  all  expense  whirtever.    And  it  is  hsbeby 
AORSED  between  the  parties,  that  when  the  said  J  S  and 
his  foresaids,  shall  weigh,  measure^  and  divide  the  said  ore^ 
and  as  often  as  that  shall  be  necessvy,  that  he  or  hia 
agent  shall  give  ten  days  warning  or  notice  to  the  said 
J  M  and  his  foresaids,  of  their  design  to  weigh,  that  the 
said  J  M  may  see  the  division  of  the  said  ore,  and  receive 
his  eighth  share  of  the  same ;  and  in  case  he  shall  neglect 
or  refuse  to  come  at  the  time  appointed,  it  shall  be  ItAwfui;* 
to  the  said  J  S  and  his  foresaids  to  weigh,  separate,  carry 
away,  and  dispose  of  their  own  share,  as  they  shall  think  fit, 
diey  alwa3rs  leaving  one  entire  dghth  part  for  the  said  J  M 
and  his  foresaids.    And  it  is  hereby  specially  agreed,  tha( 
the  said  J  S,  by  himself  and  his  servants,  shall,  on  or  be« 
fore  next,  begin  to  dig,  search,  and  make  trial  foe 

dbcovering  the  said  mines  and  minerals,  within  the  bounds 
of  the  foresaid  lands,  and  shall  employ  proper  workmen,  and 
provide  proper  materiab  for  Uiat  purpose ;  and  in  case  of 
his  FAILING  or  neglecting  to  do  so,  then  this  present  lease 
is  to  become  from  thenceforth  absolutely  void  and  null, 
without  the  necessity  of  any  biwsuit  on  the  part  of  the  said 
J  M  for  declaring  the  forfeiture.  And  in  the  same  man- 
ner it  is  further  agreed,  that  if,  at  any  time  hereafter,  dur^ 
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the  currency  of  this  tack,  the  said  J  S  shall  give  over  work- 
ing  for  the  space  of  six  months  together  at  any  Umei  theii 
this  present  lease  shall  also  be  thereby  dxtbrminbd,  and  be* 
come  VOID  from  thenceforth,  xxcbpt  the  work  shall  be  interr 
rupted  by  stonui  ^re,  or  any  iinfoneen  accident*  And  the 
said  J  S  does  hereby  further  agree,  for  him  and  his  fersaids» 
to  make  reasonable  satisfaction  to  all  or  any  of  the  tenants 
of  the  said  J  M  possessing  the  lands  before  described,  for 
any  damage  whioh  may  be  sustained  by  them  through  the 
operations  to  be  carried  on,  under  authority  of  this  lease^ 
as  the  same  shall  be  ascertained  by  persons  mutually  oho? 
isen ;  And  it  is  also  hereby  pboyidbd  and  declared,  that 
at  the  expiration  of  the  said  term  of  yaars,  or  the 

earlier  tenninadon  of  this  lease  if  it  shdil  terminate,  the 
houses,  levels,  stables,  mills,  or  other  erections  or  buildr 
ings,  which  shall,  be  made  by  the  said  J  S  or  his  fore* 
saids,  for  clurrying  on  the  intended  work,  shalx.  not  be 
pulled  down,  nor  shall  the  works  be  destroyed,  but  the 
whole  shall  be  left  standing,  and  in  the  same  order  as  when 
possessed  and  wrought  by  die  said  tenant,  and  that  for  the 
use  of  the  said  J  M ;  but  declaring,  that  the  furniture  of 
the  houses,  mills,  and  others,  with  the  tools,  machines,  uten^ 
sils,  ropes,  chains,  furnaces,  instruments,  and  all  other  things 
whatever  of  a  moveable  nature,  employed  in  the  said  works, 
atiALt  be  valued  and  appretiatsd  by  two  persons  to  be 
mutually  chosen  by  the  said  pardes,  or  their  agents,  and 
the  same  opperpd  to  the  said  J  M  and  his  foresaids,  at  the 
price  to  be  fixed  thereon  l^  the  said  valuation ;  which  of* 
Per  being  refused  by  jthe  said  J  M  or  his  foresaids,  or  in 
case  of  his  neglecting  to  pay  the  price  within  two  montfai 
from  the  said  ofer,  it  shall  then  be  in  the  power  of  the  said 
J  S  or  his  fore^ds,  to  carry  off,  and  dispose  of  the  whole 
articles  contained  in  the  said  valuiatk)ii :  And  lastly,  in 
case  the  said  J  M  or  his  foresaids,  over  and  above  the  fore- 
sud  dish  or  tackduty,  reserved  to  him  as  proprietor  of  the 
groundsi  <«hall  choose  to  become  partner  with  the  said  J 
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8  for  a  third  part  or  share,  of  profit  and  loss,  in  tins  present 
undertaking,  and  shall,  betwixt  and  next,  intimate 

his  intention  so  to  do,  by  a  missive  under  his  own  hand,  ad« 
dressed  to  the  mid  J  S^  then  and  in  that  case,  the  said 
J  S  shall  assume,  as  he  hereby  assumes  th^  said  J  M  as  a 
partner,  for  a  third  part»  profit  and  loss»  of  this  present  ad^ 
irentare ;  Aim  the  sad  J  M,  in  that  case,  shall  be  subjected 
as  he  hereby  subjects  himself,  to  a  third  part  of  the  ex« 
pense  and  loss,  during  the  currency  of  this  lease ;  and  that 
in  the  same  way  and  manner  as  is  usudly  practised  in  co* 
partneries  of  the  like  nature ;  RESEHviifo  alwayi  to  the  said 
J  M,  whether  he  becomes  partner  or  not^  the  foresaid  entire 
eighth  part  of  all  the  ore,  mines,  and  minerals,  to  be  recovered 
as  aforesaid,  and  free  of  all  charges,  in  consideration  of  hif 
being  the  proprietor  of  the  grounds :  and  the  said  J  S  bind9 
and  OBLIGES  himself  and  his  foresaids,  to  flit  and  remove 
from  the  subjects  hereby  let,  at  the  expiration  of  this  lease, 
and  that  without  any  warning,  or  process  of  law  for  that 
purpose :  And  both  parties  bind  and  oblige  them  and 
tbe|r  heir9  to  one*another,  honestly  and  faithfully  to  implb* 
MENT  their  respective  parts  of  the  premises,  under  the  pe- 
NALTY  of  L.  Sterling,  to  be  paid  by  the  party  failing 

to  the  party  observing,  or  willing  to  observe  his  part  there^ 
of,  over  and  above  performance.  And  they  consent  to 
the  rbgistratTon  hereof  in  the  books  of  Council  and  Ses- 
sion, or  others  competent,  that  letters  of  homing,  on  six 
days'  charge,  and  all  other  execation  may  follow  on  a  de- 
cree to  be  interponed  hereto ;  and  for  that  purpose  they 
consTiTUTB  ,  their  Procurators,  &c.    In  tvii^- 

ness  inhereoff  Sfc. 

Example  of  a  Rental  token  the  Endnrance  is  expressed.  * 

To  ALL  and  sundry  to  whose  knowledge  these  presents 
may  come,  I,  A  B,  heritable  proprietor  of  the  lands  and 

•  See  Vol.  I.  p.  88,  in  note. 
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barony  of  B  (of  which  the  piece  of  ground  herein  after 
mentioned  h  a  part),  wit  ye  me,  for  payment  of  the  tack- 
duty  underwritten,  and  for  certain  other  conditiona,  to  have 
SET,  and  in  taek  and  assedation  lbt,  as  I,  by  these  presentSi 
with  and  under  the  provision  after  mentioned  set,  and  in 
way  of  RBNTAi.  and  kindItY  t£«antey  i«et,  to  C  D, 

y  his  heirs  and  assignees,  AtL  and  whox^b  that  eighth 
part  of  an  acre  of  land,  &c.  &c«  lying  within  the  parish  of 
,  and  shire  of  >  with  free  ish  and  entry  to  the 

said  piece  of  ground,  and  whole  pertinents  thereto  belong- 
ing,  AND  THAT  for  the  full  and  complete  space  of  one 
THOUSAND  YEARS,  from  and  after  the  said  C  D's  entry 
thereto,  which  is  hereby  declared  to  have  commenced,  not* 
withstanding  the  date  hereof,  at  the  term  of  Whitsunday 
last,  and  to  be  thenceforth  peaceably  possessed  and  enjoyed» 
with  the  whole  profits  and  pertinents  thence  arising,  by  the. 
said  C  D  and  his  foresaids,  in  all  time  coming,  during  the 
foresaid  space,  without  trouble,  molestation  or  impediment 
^diatever ;  he  always  upholding  the  houi»e  built  by  him  on 
the  said  ground,  and  preserving  the  said  ground  separate 
from  the  adjoining  ground  by  a  sufficient  fence,  on  his  own 
expense.  And  I  oblige  me,  my  heirs  and  successors,  to 
WARRANT  this  prcscut  TACK  and  RENTAL  to  the  said  C  D 
and  his  foresaids,  at  all  hands,  and  against  all  deadly;  cit- 
ing and  GRANTING  to  the  said  C  D  and  his  foresaids,  full 
liberty  to  sell  goods  and  merchandize  of  any  sort  within  the 
said  house,  or  to  retail  beer,  ale  or  other  liquors  therein,  as 
he  shall  think  proper,  without  any  acknowledgement  other 
than  the  tack  duty  after  mentioned :  Paying  always  year- 
ly, the  said  C  D,  and  his  heirs  and  successors^  at  the  term 
of  Martinmas,  to  me,  my  heirs  and  successors,  in  name  of 
TACKDUTY,  or  acknowledgment  for  the  use  and  possession 
of  the  said  eighth  part  of  an  ficre  of  .land,  and  house  built 
thereon,  the  sum  of  ten  shillings  Sterling ;  beginning  the 
first  year's  payment  at  the  term  of  Martinmas  next  to  come 
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for  the  year  now  current  between  Whitsunday  and 

Whitsunday  ,  and  so  forth  yearly  thereafter,  dur- 

ing the  continuance  of  this  present  tack  or  rental,  and 
DOUBLING  the  said  tackduty  the  first  year  of  the  entry  of 
every  heir  and  assignee  to  the  possession  of  the  house  and 
piece  of  ground,  in  ail  time  coming.  Declaring  hereby 
that  if  the  said  C  D  and  his  foresaids,  shall  at  any  time 
hereafter  allow  two  years  of  the  sud  tack-duty  to  run  into 
the  third,  unpaid ;  or,  for  two  years  together,  shall  desist 
and  relinquish  the  possession  of  the  subject  hereby  let* 
THEN,  and  in  either  of  these  cases,  this  present  tack  shall 
thenceforth  become  void  and  null,  without  the  necessity  of 
any  process  of  declarator  for  that  effect ;  and  it  shall  be 
lawful  to  me  and  my  foresaids,  to  enteb  into,  and  reassumb 
the  possession  of  the  said  subjects,  in  the  same  manner  as 
if  these  presents  never  had  been  granted.  And  which  tack- 
duty above  mentioned,  under  the  provisions  above  specified, 
is  and  shall  be  in  full  of  all  other  burden,  exaction,  demand, 
or  service,  which  can  be  anywise  required  by  me  and  my 
foresaids,  from  the  said  C  D  and  his  foresaids,  for  and  forth 
of  the  said  house  and  eighth  part  of  an  acre  of  land,  during 
the  continuance  of  this  present  rental ;  and  I  consent  to  the 
registration  hereof  in  the  books  of  Council  and  Session,  or 
other  Judges'  books  competent,  therein  to  remain  for  preser- 
vation ;  AND  thereto  I  constitute  ,  my  procura- 
tors, &C    In  mtness  xohereof^  SfC. 

Example  of  a  Sublease.* 

It  is  contracted,  agreed,  and  ended  between  the  par- 
ties following,  viz.  C  D,  principal  tacksman  of  the  lands  and 
others  after  mentioned,  and  having  power  under  his  lease  to 


*  See  Vol.  I.  p.  464,  ei  seq. 
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grant  the  following  sublease,  on  the  one  part,  and  £  F 
ON  THE  OTHER  PABT,  10  manner  following:  That  is  to  say, 
the  said  C  D,  in  consideration  of  the  tack«duty  and  other 
obligations  come  under  by  the  said  £  F  in  manner  after  ex« 
pressed,  has  SUBSET,  as  he  hereby,  under  the  conditions  and  pro* 
visions  following,  subsets,  and  in  subtack  and  assedation 
LETS,  to  the  said  £  F  and  his  heirs,  all  and  whole  the  &rm 
of — (h^re  the  farm  toill  be  described) — and  that  for  all  the 
years  and  space  of  tears,  (being  the  years  still  to 

run  of  the  tack  of  the  said  lands  held  by  the  said  C  D)^ 
from  and  after  the  said  E  Fs  entry  to  the  premises,  which 
is  hereby  declared  to  be  at  the  term  of  in  the  pre- 

sent year ;  but  always  with  and  under  the  several  condL- 
tions  and  provisions  contained  in  the  said  tack  of  the  said 
subjects,  entered  into  between  the  said  C  D  and  A  B,  of 
date  9  and  recorded  in  the  books  of  Session  the 

;  to  which  tack  reference  is  hereby  made,]  and 
(df  which  an  extract  is|  herewith  instantly  delivered 
up  by  the  said  C  D  to  the  said  £  F.  And  further, 
the  said  C  D  assigns  and  transfers  from  him,  his  heirs 
and  successors,  to  the  said  £  F  and  his  foresaids,  the  whole 
sUpulations  and  obligations  conceived  in  favour  of  the  tenant 
fts  contained  in  the  said  original  lease,  in  so  far  as  they  have 
not  been  already  implemented :  Which  sublease  the  said 
C  D  BINDS  and  OBLIGES  him  and  his  foresaids  to  warrant 
to  the  said  £  F  and  his  foresaids,  at  all  hands,  and  agamst 
all  deadly,  as  law  will.  For  which  causes,  and  on  the 
other  part,  the  said  £  F  hereby  binds  and  obliges  him- 
self, his  heirs,  executors,  and  successors  whomsoever,  to 
poNTENT  and  PAY  to  the  said  C  D  and  his  foresaids  yearly, 
during  the  currency  of  tliis  subtack,  the, sum  of  L. 
Sterling,  in  name  of  rent  or  subtack  duty,  and  that  at  two 
terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  at  the  term  of 

and  the  next  term's  payment  at  the  term  of 
thereafter,  and  that  for  crop  and  year  ,  and  so 
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forth  tennly  thereafter  during  the  currency  of  this  fiubtack, 
with  one*fifth  part  more  of  each  term's  payment  of  liquidate 
petiahy  in  case  of  failure,  and  the  lawful  interest  of  the  said 
rent  from  the  time  the  same  falls  due  during  the  not-pay^^ 
ment  thereof.  And  vubther,  the  said  £  F  hereby  accepts 
of  the  whole  houses,  fences,  and  enclosures  on  the  said 
farm,  as  in  the  same  good  order  and  condition  in  which 
they  are  to  be  left,  in  terms  of  the  principal  tack,  at  the 
expiration  thereof;  and  he  binds  and  obliges  him  ^nd  his 
foresaids  to  uphold  the  same  in  good  order  and  condition 
during  the  currency  of  this  subtack,  and  to  lenre  the  same 
at  the  expiration  hereof  in  the  order  required  by  the  con^. 
ditions  of  the  said  principal  tack.  And  further,  the  said 
£  F  binds  and  obliges  himself  and  his  foresaids  to  imple- 
ment, fulfil,  and  perform  the  whole  other  stipulations  and 
obligations  incumbent  on  the  tenant  by  the  said  original 
tack,  which  are  all  here  held  as  repeated  breviiatis  causa, 
excepting  the  payment  of  the  rent  or  tack-duty  due  by  the 
said  C  D  to  the  said  A  B  for  the  said  subjects ;  which  rent 
it  is  hereby  declared  is  to  be  payable  by  the  said  C  D  and  his 
foresaids  out  of  the  Subtack-duty  hereby  stipulated  to  be  paid 
to  him  by  the  said  £  F. — (If  it  has  been  made  a  condition  ^the 
ffrincipal  lease,  that  the  subtenants  shaU  be  liable  along  mih  the 
principal  tacksman  Jbr  the  rent^  then  this  clause  voiU  be  thus  ex^ 
fressed) — *  And  further,  the  said  £  F  binds  and  obliges 

*  himself  and  his  foresaids  to  implement,  fulfil,  and  perform 

*  the  whole  stipulations  and  obligations  incumbent  on  the 

*  tenant  by  the  said  original  tac)c,  which  are  all  here  held 

*  ^  repeated ;  and  without  prejudice  to  the  said  generality, 

*  to  content  and  pay  to  the  said  A  B,  or  to  those  pointed 
'  out  by  the  smd  principal  tack,  at  the  terms,  and  under  the 

*  penalty  and  interest  therein  expressed,  the  rents  thereby 

*  payable  for  the  said  farm  to  the  said  A  B,  the  receipts  for 
'  which  payments  shidl  so  far  extinguish  the  subtack-duty 
'  hereby  payable  to  the  said  C  D,  and  shall  be  received  by 
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*  him  in  part  thereof.'— *And  ItAstly^  both  parties  bimo 
ftnd  OBLIGE  themselves  and  their  foresaids  to  implement 
and  FULFIL  their  respective  parts  of  the  premises  each  to  the 
other  under  the  penalty  of  L.  Sterling,  to  he  paid  by 

the  party  failing  to  the  party  observing  or  willing  to  observe 
the  same,  over  and  above  performance.  And  they  consent 
to  the  REGISTRATION  hereof  in  the  books  of  Cooncil  and 
Session,  or  other  Judges'  books  competent,  that  letters  of 
homing,  on  six  days'  charge,  and  all  other  execution  neces* 
sary,  may  follow  on  a  decree  to  be  interponed  hereto,  in 
commoR  form ;  and  thereto  constitute  \heir  pro* 

curators,  Ac    In  witness  whereof,  &c. 

Example  of  an  Assignation  to  a  Lease.*. 

I,  C  D,  considering  that,  by  a  tack,  of  date  » 

and  recorded  ,  granted' to  me  by  A  B,  he  set,  and 

in  tack  and  assedation  let,  to  me,  my  heirs  and  assignees, 
All  and  Wnohi^'^fHere  describe  the  lands  asm  the  lease) 
^•AND  THAT  for  the  space  of  years  from  and  after 

my  entry  thereto,  which  was  thereby  declared  to  have  been 
at  the  term  of  •    For  which  Causes,  and  on  the 

other  part,  I  thereby  bound  and  obliged  myself^  my  heirs, 
executors  and  successors^  to  content  and  pay  to  the  said 
A  B,  his  heirs  and  assignees,  yearly  during  the  lease,  the 
sum  of  L.  Sterling  in  name  of  tack-dutt,  at  two 

terms  in  the  year,  and  ,  by  equal  portions ; 

beginning  the  first  term's  payment  thereof  at  ,  and 

the  next  term's  payment  at  thereafter,  and  so  forth 

yearly  and  termly  during  the  currency  of  the  said  lease : 
And  I  became  further  bound  in  certain  other  conditions 
and  obligations,  as  therein  expressed*  And  furth^sr, 
CONSIDERING  that  £  F  has  made  payment  to  me,  of  the 

•  Se«  Vol.  I.  p.  440,  n  seq* 
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stttn  of  L*  Sterling  for  my  right  in  the  said  lease,  of 

which  price  I  hereby  grant  the  receipt:  Therefore  I 
hereby  SBLiry  assign,  convey,  and  make  over,  to  the  said 
E  F,  his  heirs  and  assignees,  my  right  and  interest  in  the 
said  tack,  during  the  whole  years  thereof  yet  to  run,  with 
full  power  to  the  said  £  F  and  his  foresaids,  whom  I  hereby 
SURROGATE  and  SUBSTITUTE  in  my  full  right  and  place  of 
the  premises,  to  occupy  and  possess  the  said  lands,  during 
the  ^lole  space  foresaid,  or  to  set  the  same  to  tenants,  as 
he  or  they  shall  think  fit,  and  to  receive  and  discharge  the 
rents  thereof,  and  to  do  every  thing  which,  under  the  said 
kase,  I  might  have  done  befbre  granting  hereof:  Provid- 
ing ALWAYS,  as  it  is  hereby  expressly  provided  and  de- 
clared, that  the  said  £  F  and  his  foresaids,  shall  be  bound 
and  obliged,  as,  l^  acceptance  hereof,  he  binds  and 
OBLIGES  himself,  his  heirs,  executors  and  successors  whom- 
soever, to  make  payment  to  the  said  A  B  and  his  foresaids, 
of  the  whole  rents  stipulated  by  the  said  lease  to  be  paid  to 
him  by  me  and  my  foresaids,  for  the  said  lands ;  and  also, 
to  fulfil  and  implement  the  whole  other  obligations  and  con- 
ditions incumbent  on  me  by  the  said  tack;  and  that 
yearly,  during  the  whole  years  and  space  yet  to  run  of  iiie 
said  lease,  at  the  times,  and  in  the  precise  terms  therein  spe* 
cified :  And  having  paM  up  all  the  rents  due  by  me»  and 
performed  the  whole  obligaticms  incumbent  on  me,  previous 
to  the  said  £  F's  term  of  entry,  I  hereby  bind  and  oblios 
me  and  my  foresaids  to  warrant  to  the  said  £  F  and  his 
foresaids,  the  assignation  above  written,  from  all  facts  and 
deeds  done  or  to  be  done  by  me,  in  prejudice  hereof :  and 
I  have  herewith  delivered  up  to  the  said  £  F,  an  extract  of 
^  smd  tack,  to  be  kept  and  used  by  him  and  his  foresaids, 
as  their  own  proper  title  in  all  time  coming :  And  I  consent 
to  the  registration  hereof  in  the  books  of  Council  and  Ses- 
sion, or  other  Judges'  books  competent,  therein  to  remain 
for  preservation,  and,  if  necessary,  that  all  execution  com- 
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petent  may  follow,  on  a  decree  to  be  pronounced  her^bfii  ia 
common  form ;  and,  for  tliat  purpose,  I  conbtituts 

my  procurators^  &c.    Int  witmbss  wheraoFi  &c. 

Renunciatioii  of  a  Leased 

ly  C  D,  coNsiDSRiKG — (Here  the  lease  is  narrated ^  and 
as  an  example  of  such  a  narroHve  has  been  given  in  the  pre* 
ceding Jomtf  it  is  unnecessary  to  repeat  it  A^^^— -And  fur- 
ther, CONSIDERING  that  A  B  has  paid  to  me  the  sum  of 
L.  Sterimg,  for  granting  the  renunciation  under  writ^ 

ten,  of  which  sum  I  grant  the  receipt :  Thbrsfore  I  have 
RENOUNcsD,  as  I  hereby  renoukcb,  simpUciter  vpgivs  and 
ovBRGivE,  to  and  in  favour  of  the  said  A  B,  his  heirs  and 
successors  in  the  said  lands,  thb  tack  above  narrated,  and 
my  possession  of  the  said  lands  in  virtue  thereof,  with  all 
claim,  interest  or  right  which  I  had,  or  could  pretend  there- 
in, with  the  whole  clauses  and  conditions  thereof  in  my  fa- 
vour, and  all  that  has  or  can  follow  thereon :  And  I  jsind 
and  OBLiGB  me,  my  heirs  and  successors,  to  flit  and  rb- 
movb  ourselves,  ftmilies,  servants,  and  cotters,  and  all  goods 
,and  gear  belonging  to  us  or  them,  from  the  said  lands,  and 
THAT  against  the  term  of  next ;  and  to  leave 

the  same  void  and  redd,  to  the  e£Fect  the  said  A  B  olr  hia 
foresaids  may  then  enter  to  the  premises,  and  possess  and 
enjoy  the  same,  or  let  and  dispose  thereof  at  pleasure,  and 
that  under  the  penalty  of  L*  .  Sterling  over  and  above 
performance;  providing  always,  that  the  said  A  B, 
by  acceptance  hereof,  shall  discharge  me  and  my  foresaids 

• 

of  the  whole  obligations  incumbent  on  us  by  the  said  lease : 
And  I  C0N8BNT  to  the  registration  hereof  in  the  books 
of  Council  and  Session,  or  other  Judges'  books  competent, 
therein  to  remain  for  preservation,  or,  if  necessary,  that  all 

•  See  Vol.  I.  p,  624s  in  note. 


€»(Qcuiion  competent  may  follow  on  a  decree  to  be  inter* 

poned  hereto,  in  common  form ;  and  thierelb  I  constitute 

my  procurators*  &c.    In  witness  whb&sof^  &c. 

This  mode  of  terminating  the  contract  is  of  course  in« 
complete,  until  the  landlord  has  agreed  to  accept  of  the  re- 
nunciation. This  acceptance  may  be  proved  by  a  writing 
holograph  of  the  landlord,  or  legally  tested  ;  or  a  notarial 
instrument  in  tlie  following  terms  may  be  resorted  to. 

Instrument  gfProtett  on  the  Renunciation  qfa  Lease. 

At  the  day  of  ;  which  dat  C  D» 

tacksman  of  the  lands  of  ,  passed  with  me  no« 

tary^publicy  and  witnesses  subscribing,  to  the  personal  pre- 
sence of  A  B,  proprietor  of  the  said  lands,  and  ti^n  and 
THERE  the  said  C  D  delivered  to  the  said  A  B,  a  renun- 
ciation of  the  lease  of  the  said  lands,  under  which  the  said 
C  D  has  possessed  the  same,  of  date  ,  and  recorded 

in  the  books  of  Council  and  Session  ;  which  re- 

NUNciATioN,  dated  ,  the  said  A  B  received  from 

the  said  C  D,  and  declared  that  he  accepted  of  the  same 
and,  in  terms  of  the  renunciation,  dlschargbd  the  said  C 
D  of  the  said  tack,  and  of  the  whole  obligations  thereby 
incumbent  on  him ;  whereupon  the  said  C  D  asked  and 
took  instruments  in  the  hands  of  me  notary-public  subscrib« 
ing,  place  and  date  foresaid,  before  M  N  and  O  P,  iritnessea 
to  the  premises  specially  called  and  required.' 

MISCELLANEOUS  FORMS. 

Sometimes  an  offer,  either  verbally  or  in  wriUng,  is  made 
to  a  landlord  for  a  lease,  at  a  time  when  there  is  not 
an  opportunity  for  reducing  the  offer  and  acceptance  into 
a  formal  contract.  In  that  case  the  tenant's  otter,  and 
the  landlord's  acceptancci  if  committed  tQ  wcitlixg,  and  if 

VOL.  II.  9 
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they  contara  the  essentiab  of  a  contract  o(  lease,  viz.  a 
rent  and  a  stipulated  period  of  endurance,  may,  if  follow- 
ed by  poiweMioni  or  by  a  sufficient  rei  interoentus^  constitute 
an  effectual  lease.  And  where  not  followed  by  possession, 
such  an  offer  and  acceptance  in  writing,  may  at  least  import 
a  Talid  obligation  on  the  parties  respectively  to  enter  into 
a  lease.  Where  this  method  of  preserving  evidence  of  the 
agreement  of  parties  is  adopted,  it  will  usually  happen  that 
the  terms  of  the  bargain  or  offer,  are  stated  at  length  in  the 
form  of  a  letter,  addressed  by  the  one  party  to  the  other, 
and  that  the  transaction  will  be  closed  by  a  general  accep- 
tascef  by  the  other  party,  of  the  lease  in  the  terms  contained 
VOL  such  letter.  The  following  is  an  example  where  the 
landlord  undertakes  an  obligation  to  grant  a  tack  in  re-* 
ference  to  a  previous  communing  with  .the  tenant. 

OhUgaticn  to  grant  a  Tack. 

Si^,  Edinburgh^  18 

Having  this  day  agreed  with  you  about  a  tack  of 
the  lands  of  ,  I  bind  and  oblige  myself  to  grant 

you  a  regular  lease  of  the  said  lands  for  years  from 

the  term  of  Whitsunday  next  as  to  the  houses  and  grass, 
and  at  the  separation  of  the  crop  as  to  the  arable  land,  at 
the  yearly  rent  of  L.  Sterling,  payable  at  two  terms 

in  the  year,  '    and  .  ,  by  equal  portions  ;  begin- 

ning the  first  term's  payment  at  next,  &c. — (  Any 

other  stipulations  in  the  proposed  lease  may  he  mentioned  here.) 

— And  I  am,  &c. 

A  B. 
To  C  D,  Sfc. 

Amtoer. 

Str,  Edmhutgh^  18 

Your  letter  of  this  date,  a  copy  of  which  is  prefix- 
ed, conlains  the -terms  of  the  agreement  conciuded  between 
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us,  about  a  tack  of  the  lands  of  ;  and  I  accept  of  the 

same,  and  bind  and'  oblige  myself  to  enter  into  a  formal 
contract  of  lease  when  required.    I  am,  &c. 

CD.    ? 

These  missives  should  be  followed,  as  speedily  as  may  be 
convenient,  by  the  execution  of  a  formal  tack. 


Example  of  a  Minute  of  Tack, 

It  is  comtractbd  and  agreed  between  A  B,  heritable 
proprietor  of  the  subjects  after-mentioned,  on  the  one  part, 
and  C  D,  tenant  in  ,  on  the  other  part :   That  is 

TO  SAT,  the  said  A  B,  in  consideration  of  the  tack-duty 
after- mentioned,  sets  to  the  said  C  D  and  his  heirs,  seclud« 
ing  assignees  and  subtenants,  the  farm  of  as  it  is 

presently  possessed  by  £  F,  and  that  for  the  period  of 
years  from  and  after  the  the  sdd  C  D's  entry,  which  is  to 
be,  as  to  houses  and  grass,  at  Whitsunday  ,  and  as  to 

arable  land,  at  the  separation  of  crop  ,  and  from 

thence  to  be  peaceably  possessed  by  the  said  C  D  and  his 
foresaids,  during  the  foresaid  period ;  which  minute  of  tack 
the  said  A  B  binds  and  obliges  himself,  and  his  heirs  and 
successors,  to  warrant  to  the  said  C  D  and  his  foresaids,  at 
all  hands,  and  against  all  deadly.  For  which  causes,  and 
on.  the  other  part,  the  said  C  D  binds  and  obliges  himself, 
and  his  heirs,  executors,  and  successors  whomsoever,  to 
content  and  pay  to  the  said  A  B,  and  his  heirs  and  assig- 
nees, the  sum  of  L*  Sterling  yearly,  at  two  terms  in 
the  year,  and  ,  by  equal  portions ;  beginning 
the  first  half-yearly  payment  at  ,  and  the  next  at 
thereafter,  and  so  on  during  the  course  of  this  lease, 
with  one-fifth  part  more  of  each  term's  rent  of  liquidate 
penalty  in  case  of  failure. — (Here  insert  the  obligations  as  to 
management^  repairs  of  houses^  fences^  drains,  Sfc.  obligation 

s  2  - 
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ta  remove^  SfcJ^^Arm  both  parties  bistd  and  oblige 
thenuielves  and  their  foresaids,  to  perform  their  respective 
parts  of  the  premises  to  each  other,  and  to  execute  a  formal 
tack  upon  stamped  paper,  containing  the  usual  clauses,  un« 
der  a  penalty  of  L.  Sterling,  to  he  paid  hy  the  party 

ftiling  to  the  party  performing,  or  willing  to  perform  the 
same,  over  and  above  performance.  In  witness  where- 
OP,  &c. 

Exampk  of  a  Deed  qj  Restriction  qfHents^  on  the  occasion  tf 
the  Depression  in  the  Value  of  Agrictdtural  Ptodme  vMch 
took  place  in  1814,  and  ISIS. 

I,  A  B,  coNsioERiNG  that  the  tenants  and  possessors  of 
my  farms,  contained  in  the  lists  hereto  annexed,  took  their 
possessions  some  years  ago,  when  grain  and  other  produce 
of  land  were  at  a  higher  price  than  they  now  are,  and 
became  bound  to  pay  corresponding  high  rents;  and 
whereas,  for  crop  and  year  1814,  and  the  present  crop 
and  year  1815,  the  prices  of  grain  and  cattle  have 
fidlen  so  considerably,  that  the  said  tenants  cannot  con- 
tinue to  pay  the  stipulated  rents  out  of  the  produce  of 
their  farms,  unless  a  deduction  corresponding  to  the  fall  in 
the  price  shall  be  given  by  the  proprietor  from  the  said 
rents,  so  long  as  grain  and  other  produce  continue  at  the 
present  depressed  prices ;  and  being  unwilling  to  distress  my 
tenants,  and  desirous  to  restore  public  confidence  and  credit, 
so  far  as  lies  in  my  power,  I  have  resolved  to  grant  these  pre- 
sents :  Therefore,  I,  the  said  A  B,  do  hereby  agree  to  con- 
vert therespective  money  rents  specified  iii  the  schedule  No.  1, 
hereto  annexed,  originally  stipulated  to  be  paid  by  my  said 
tenants,  into  a  grain  rent,  at  the  averge  rate  of  nine  shillings 
per  bushel  of  wheat,  being  nearly  the  average  of  the  price 
of  wheat  at  the  time  they  took  their  several  farms,  to  which 
all  other  farm  produce  bears  nearly  a  relative  proportion ; 
and  for  crop  and  year  181 4^  when  wheat  sold  at  about  six 


skSlingsper  bo8kd»  aod  for^4ie«ti|Tait  yeur  ISIS,  when  it. 
scarcely  brings  that  rate>  to  deduct  from  each  tenant's  rept, 
one^thlrd  of  the  money  rent  oripnally  stipulated  to  be.  paid 
by  him ;  and  for  all  future  crops,  during  Uie  coixtmuanoe  of. 
my  life,  and  so  long  as  the  siud  leases  are  currenti  to  am:ept 
and  take  from  each  of  my  said  tenants,  a  rent  in  wheat  ci|l« . 
culated  at  one  shilling  per  bushel  below  the  average  r^turiis-, 
of  wheat  for  each  cropi  as  the  same  shall  be  ascertained  hy 
the  London  Gazette,  in  terms  of  the  late  Act  of  Parliament 
for  regulating  the  importation  of  grain,  the  maximum  of  rent, 
never  exceeding  the  rate  of.  mne  shillings  per  bu$hel,  andr 
the  minimum  never  falling  under  six  shillings  per  bushel ; 
that  is  to  say,  for  each  L.S  12s.  of  the  former  money  rent 
stipulated  to  be  paid  by  each  tenant,  he  shall  pay  the  price 
of  one  quarter  of  wheat,  to  be  cadculated  at  the  rate  of  one 
shilling  jper  bushel  below  the  average  ascertained  by  the' 
London  Gazette,  being  the  average  price  of  each  crop; 
provided  dways,  that  the  SMd  average  price  does  not  ex*. 
ceed  the  said  sum  of  nine  shillings  per  bushel  of  wh^t,  nor- 
fall  below  the  said  sum  of  six  shillings,  it  being  my  clear- 
and  distinct  meaning  and  understanding,  that  in  no  event, 
the  rent  shall  ever  exceed  the  money  rent  stipulated  in  the 
original  tacks  and  minutes  of  agreement ;  but  that  this  a*. 
batement  shall  subsist  only  during  my  lifetime,  and  the  cur*r 
rency  of  the  said  leases;  and  that  nothing  herein  contained 
shall  be  binding  on  my  successors  in  my  said  entailed  estate,, 
or  infer  any  warrandice  against  my  executors,  or  other  re- 
presentatives :  Anp  wjHSJiBAs,  by  several  of  the  leases  and; 
agreements  between  me  and  my  said  tenants,  they  are  re*; 
stricted  from  taking  two  white  crops  in  succession  from  any; 
part  of  their  farms,  which  they  complain  of  as  a  hardship,  es« 
pecially  after  breaking  up  old  grass  grounds;  and  being  satis*^ 
fied  that  an  alteration  in  this  respect  will  be  of  no  prejudice 
to  the  farms>  theri^fore  I  do  hereby  consent  and  agree» 
that  my  said  tenants  may  take  two  white  cro^s  in  succession 
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from  any  part  of  their  farnu  that  tite  been  fnroperly  laid 
down  in  grass,  and  has  lain  in  pasture  for  not  less  than  six 
preceding  crops ;  provided  they  clean,  fallow,  and  manure, 
in  a  proper  manner,  such  ground  so  to  be  broken  up,  the 
first  year  after  taking  sidd  two  white  crops,  and  then  re- 
store the  same  again  to  grass  after  a  regular  rotation ;  re- 
commending to  all  my  said  tenants  to  turn  a  greater  pro- 
portion than  hitherto  of  their  farms  into  pasture  as  soon  as 
possible,  and  to  keep  die  same  in  grsiss  for  a  period  not  un- 
der the  space  of  six  years ;  being  satisfied  that  the  system 
of  pasturage  will,  in  general,  be  more  beneficial  to  them 
than  that  of  constantly  cropping  their  farms,  and  will  save 
diem  a  great  expense,  equal  to  a  further  abatement  of  rent 
dn  my  part.    But  I  herkby  declare,  that  except  with 
i^egard  to  the  money  rent  as  hereby  altered,  and  taking  two 
itrhfte  crops  Ifter  breaking  up  from  old  ley,  no  other  de- 
viation or  alteration  whatever  shall  take  place  upon  any  of 
the  other  condUtions  and  stipulations  contained  in  the  origi- 
nal tacks,  or  minutes  of  agreement  entered  into  between 
me  and  my  said  tenants,  which  are  hereby  declared  to  con- 
tinue and  subsist  in  the  same  manner,  and  as  fully  in  every 
Other  respect,  as  if  this  deed  of  restriction  had  not  been 
entered  into :    And  whereas  all  my  tenants  are  not  in  a 
similar  situation  with  those  specified  in  said  schedule  No.  1, 
many  of  the  others  having  taken  their  farms  before  the  late 
rise  in  produce  took  place,  and  at  lower  rates,  and  under 
different  circumstances,  and  so  are  not  entitled  to  an  equal 
abatement,  yet  from  the  fall  in  produce  some  of  these  may 
suffer  great  loss ;  therefore,  I  hereby  declare,  that  all 
the  tenants  specified  in  schedule  No.  2,  hereto  annexed, 
shall  be  allowed,  for  crops  1814  and  1815,  the  respective 
deductions  specified  in  said  schedule  from  their  stipulated 
rents ;  and  that  in  all  future  years  the  deduction  shall  con- 
tinue, but  shall  rise  and  fall  according  to  the  foresaid  scale ; 
THAT  IS  TO  say,  when  the  prite  of  wheat  in  the  county  of 
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t.to  be  ascertained  as  aforesaid  al  the  rate  of  one 
shillbg  |ier  bushel  below  the  airerage  in  the  London  6a2ette» 
is  at  or  below  the  rate  of  six  shillings  ^^r  bushel,  so  the  said 
abatement  shall  proportionally  diminish,  and  be  altogether 
at  an  end,  when  wheat  attains  the  average  rate  of  nine  shil- 
lings per  bushel ;  but  always  with  and  under  the  several 
provisions  and  conditions  above  specified,  applicable  to  the 
tenanta  contained  in  schedule  No.  1,  annexed  hereto,  which 
shall  be  equally  in  force  and  applicable  to  those  contained 
in  the  schedule  No.  2,  also  annexed :  But  providing  al^ 
WAYS,  as  it  is  hereby  expressly  provided  and  declared, 
that  as  my  purpose  and  intention,  in  executing  this  deed 
of  restriction  and  agreement,  is  to  confer  a  substantial  fa- 
vour and  benefit  on  my  tenants  above  named,  and  referred 
to  in  the  schedules  hereto  annexed,  and  with  the  confident 
hope  of  enabling  them  to  bear  the  difficullicfis  and  pressure 
of  the  times,  maintain  their  possessions,  and  cultivate  their 
farms  properly,  for  their  own  future  advantage,  combined 
with  mine  as  their  landlord ;  yet,  if  it  should  so  happen,  that 
any  of  my  said  tenants  should  still  be  unable,  notwithstand- 
ing what  I  have  thus  done  for  their  benefit,  to  clear  off  and 
discharge  the  whole  arrears  of  rent  now  due  by  them,  and 
to  become  due  for  crop  1815,  so  that  I  shall  still  be  laid 
under  the  necessity  of  prosecuting  legal  measures  against 
them  and  their  estates  and  effects,  then,  and  in  that  event, 
my  whole  aforesaid  legal  claims  and  demands  upon  them, 
and  rights  of  preference  competent  to  me  as  proprietor  of 
•the  said  farms  for  all  arrears  of  rent,'  are  hereby  teaerved 
entire,  and  declared  to  be  in  full  force  and  effect,  it  being 
nowise  my  intention  to  surrender  or  diminish  the  same  in 
any  respect,  so  as  to  benefit  the  creditors  of  my .  said  t&> 
nants,  but  only  themselves  personally  and  individually ;  and 
I  CONSENT  to  the  registration  hereof,  and  of  the  two  sche- 
dules hereto  annexed,  in  the  Sheriff-court  books  of  , 
or  other  competent  register,  for  publication  and  preserva- 
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lion ;  and  cohbtitutb  my  procuratori,  for  that 

effisct.      In  WITKE88  WHSRBOFy  &C. 

To  tbiB  deed  two  schedules  were  subjomedy  applicable  to 
certain  classes  of  tenants  upon  the  estatOr  In  any  similar 
deed,  these  schedules  will,  of  course*  be  regulated  by  the 
particular  circumstances  in  which  the  landlord  stands  with 
respect  to  his  tenants* 

Example  of  Articles  tfRoup  of  a  Lease  for  Pailurftge*'^ 

Articles  and  Conditions  of  the  roup  and  set  for  the  purpose 
of  pasturage  only,  of  All  and  Whole  the  lands  and  farm  of 
1      yiQg      in  the  parish  of  and  county  of 

which  lands  and  farm  are  to  be  let  by  public 
roup>  for  one,  two,  or  three  years,  as  shall  be  specified  in 
the  minutes  of  procedure  to  follow  hereuponi  and  are  to 
be  exposed  to  public  roup  within  the  in 

on  Wednesday  the  day  of  eighteen  hun- 

dred and  at        o'clock  afternoon,  by  A  B  faerit* 

able  proprietor  of  the  said  lands. 

ImOf  The  said  lands  and  farm  are  to  be  exposed  to  be  let 
by  public  roup  during  the  running  of  a  half-hour  sand-glass, 
and  for  pasturage  allenarly,  for  the  period  of  one,  two,  or 
three  years,  from  and  after  the  term  of  Whitsunday  next 
,  and  at  such  yearly  upset  rent  as  shall  be  fixed  on  in 
the  minutes  of  procedure  to  follow  hereon,  in  presence  of  Z, 
who  is  hereby  appointed  judge  of  the  roup,  with  power  to 
determine  whatever  questions  and  differences  may  occur  be- 
tween the  exposer  and  the  offerers,  or  between  the  offerers 
themselves  in  relation  to  the  fonesaid  roup,  and  with  power 
also  to  adjourn  the  said  roup  from  time  to  time  as  he  shall 

*  This  form  is  taken  from  a  deed  which  was  revised  and  approved  of^ 
hy  fi  ycry  emint»it  conveyancer  in  JSdinbui^h, 
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think  proper,  and  to'*:  prefer  the  highest  oflSirer  in  manner 
herein  specified* 

Qdo,  In  case  several  offers  be  made  for  the  sud  farm,  every 
subsequent  offer  shall  exceed  the  preceding  one  in  the  sum 
of  pounds  Sterling  per  annum  at  least,   and  each 

oflferer  shall  subscribe  his  offer,  and  become  bound  and 
obliged  for  the  rent,  in  terms  and  upon  the  conditions  of  these 
articles,  it  being  hereby  expressly  declared,  tliat  the  exposer 
reserves  one  bode  for  himself. 

3/10,  The  last  and  highest  offerer,  at  the  running  out  of 
the  said  sand-glass,  shall  be  preferred  to  the  lease  of  the 
said  lands  and  farm,  for  the  period  to  be  specified  in  the 
minutes  of  exposure  to  follow  hereupon,  and  shall  be  bound 
tmd  obliged  to  make  payment  to  the  exposer  of  the  yearly 
rent  offered  by  him,  at  two  terms  in  the  year,  Martinmas 
and  Whitsunday,  by  equal  portions ;  beginning  the  first 
term's  payment  thereof  at  the  term  of  Martinmas  ,  and 

the  next  term's  pa3rment  at  the  term  of  Whitsunday  there- 
after, for  the  first  year's  rent,  and  so  forth  half  yearly  and 
termly  thereafter,  at  the  said  two  terms,  during  the  conti- 
nuance of  the  lease,  if  the  same  shall  exceed  one  year,  with 
a  fifth  part  more  of  each  term's  payment  of  liquidate  penal^ 
in  case  of  failure,  and  the  due  and  legal  interest  of  the  said 
rent  from  the  respective  terms  of  payment  thereof,  till^ 
paid. 

4/0,  The  person  preferred  to  the  said  lease  shall  be  bound 
and  obliged,  at  his  own  expense,  within  ten  days  after  the 
day  of  roup,  to  grant  a  bond,  with  a  sufficient  cautioner  to 
the  satisfaction  of  the  exposer,  for  the  regular  payment  of 
the  first  year's  rent,  at  the  terms  above  specified  ;  and  also 
that  the  said  farm  shall  be  fully  stdcked  at  entry,  and  that 
a  sufficient  stock  shall  remain  on  the  farm  at  the  commence- 
ment of  the  second  year  of  the  lease,  if  the  lease  shall  ex- 
i^eed  one  year* 

5to,  In  case  the  person  preferred  to  the  said  lease  shall 
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fail  to  find  caution  as  aforesaid^  he  shaH'not  ^nly  forfrit  hk 
right  thereto,  but  shall  be  liable  to  the  exposer  in  one*fifth 
part  of  the  rent  offered  by  him  in  name  of  damages  ;  and  it 
shall  be  optional  to  the  exposer  either  to  hold  the  said  lands 
and  farm  himself,  or  of  new  to  expose  the  same  to  roup,  or 
to  declare  the  lease  to  belong  to  the  immediate  preceding 
ofierer  (not  being  the  exposer  himself) ;  and  in  case  intima- 
tion of  the  said  failure  to  find,  caution,  shall  be  made  to  the 
immediate  preceding  offerer  as  aforesaid,  within  six  days 
after  such  failure,  he  shall  be  deemed  the  tenant,  and  shall 
be  obliged,  within  the  space  often  days  after  such  intimation, 
to  grant  sufficient  caution  as  aforesaid,  for  the  rent  offered  by 
him  and  in  regard  to  the  stocking  of  the  said  farm,  and  that 
under  the  like  penalty  and  forfeiture ;  and  so  forth  through 
the  whole  course  of  offerers  until  these  articles  be  ful- 
fiUed. 

6/0,  Upon  the  tenant  finding  security  as  aforesaid,  he 
shall  have  right  to  enter  to  the  possession  of  the  said  lands 
and  farm,  and  of  the  farm-house  and  offices  situated  thereon 
at  the  term  of  Whitsunday — (Here  any  other  conditions  con' 
nected  with  the  state  ofthejarm,  the  outgoing  tenant,  or  the 
like,  will  be  inserted  J. 

7mo,  The  tenant  who  shall  be  preferred  to  the  said  lease 
shall  be  bound  to  have  satisfied  himself  with  regard  to  the 
extent  of  the  said  lands  and  farm,  prior  to  the  date  of  the 
roup,  and  shall  not  be  entitled  to  claim  any  deduction  out 
of  his  rent,  on  pretence  of  a  deficiency  of  measurement,  or 
on  any  other  ground  whatever. 

SvOf  The  tenant  who  shall  be  preferred  as  aforesaid,  shall 
be  bound  to  accept  of  the  houses,  offices,  and  fences  on  the 
said  farm  in  their  present  state,  and  to  uphold  the  same  in 
constant  annual  repair,  and  to  leave  them  at  his  removal  in 
the  like  good  condition  in  which  they  are  at  his  entry ;  and 
the  exposer  and  tenant  are  to  pay,  equally  between  them,  the 
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eitpeosd  of  iasuring  the  said  hoases  and  offices  from  fire*  to 
the  extent  of  L.  Sterling. 

9no,  The  tenant  who  shall  be  preferred  as  aforesaid,  shall 
not  be  allowed  to  break  up  or  crop  with  grain  any  part  of 
the  said  lands  and  farm  during  the  period  of  his  possession, 
nor  to  cut  or  sell  hay  or  dung  from  any  part  of  the  said 
lands,  but  shall  be  bound  and  obliged  to  occupy  the  same 
exclusirely  as  a  pasture  farm,  and  to  consume  ail  the  dung 
aod  all  the  hay  he  is  hereby  allowed  to  cut  upon  the  farm, 
and  to  leave  the  said  whole  lands  in  pasture  grass  at  his  re- 
moval $  except  only,  that  he  shall  be  at  liberty  to  cut  for  hay 
as  much  grass*  as  will  keep  cows,  and  a  horse  for  him* 

i^f.  But  if  the  tenant  shall  nevertheless  plough  or  break 
up  any  part  of  the  said  lands,  or  shall  cut  or  sell  hay  there- 
from, and  if  the  landlord  shall  not  oppose  his  doing  so,  or 
shall  not  sueceed  in  stopping  him  in  due  time,  then,  for  that 
year,  and  for  each  succeeding  year  of  the  lease,  the  tenant 
shall  pay  yearly  for  the  grounds  so  broken  up  or  cut  for 
hay^  after  the  rate  of  L.  Sterling  for  each  Scots  acre, 

and  this  shall  not  be  held  to  be  a  penalty  admitting  of  being 
modified,  but  the  just  and  true  rent  agreed  to  by  all  parties 
for  that  part  of  the  farm  which  shall  be  so  used. — (  fVhen  an 
ordinary  agricultural  lease  of  the  lands  is  the  subject  of  the 
roup,  this  article  niatf  be  thus  expressed: — 9ro,  **  The  tenant  tvho 
shaU  be  preferred  as  aforesaid,  shall  be  bound  and  obliged  to 
observe  the  ^following  rules  relative  to  the  agricultural  manage^ 
went  of  the  foresaid farm^  viz,**  then  insert  the  rotation  of  crop* 
fingy  Sfc.  as  in  any  of  the  preceding  examples^  or  as  may  be 
othermse  agreed  upon,) 

lOmOf  The  tenant  who  shall  be  preferred  as  aforesaid,  shall 
not  be  allowed  to  put  on  any  part  of  the  said  lands  and  farm 
during  his  possession  any  cattle  accustomed  to,  or  which 
fehall  acquire  the  custom  of  breaking  over  enclosures ;  and 
when  any  of  the  cattle  shall  be  found  to  have  that  custom, 
the  tenant  shall  be  bound  instantly  to  remove  them,  and 


264  APPENDIX  n. 

shall  besides  be  liable  in  whatever  damagea  may  have  been 
occasioned  by  them. 

11  mo.  The  tenant  who  shall  be  preferred  as  aforesaid, 
shall  be  bound  and  obliged  to  flit  and  remove  himself*  his 
wifci  bairns,  family,  servants,  goods  and  gear,  forth  and  from 
the  possession  of  the  said  whole  lands,  houses  and  farm,  at 
the  term  of  Whitsunday  of  the  year  wherein  his  lease  ex* 
pires,  without  any  pretence  of  holding  any  part  of  the  pre-, 
mises  for  any  cause,  or  on  any  account  whatever,  for  any 
longer  period,  and  to  leave  the  same  at  the  said  term  cS 
Whitsunday  void  and  redd,  to  the  effect  the  said  A  B,  and 
his  heirs  and  successors  in  the  said  lands  and  farm,  or  others 
in  their  name,  may  enter  thereto  immediately;  and  dial 
without  any  previous  warning  or  process  of  removing  to  be 
used  against  him  or  them  to  that  effect. 

i2mo,  The  exposer  hereby  expressly  reserves  to  himself 
and  his  foresaids,  all  freestone  and  limestone  quarries, 
coals,  and  other  minerals,  metals  and  fossils,  in  the  grounds 
of  the  said  lands  and  farm,  ^ith  liberty  to  search  for,  dig, 
work,  winn,  and  carry  away  the  same,  and  also  to  have  full 
liberty  and  access,  and  roads  to  the  woods  and  plantations 
situated  on  the  said  farm,  or  any  part  thereof;  and  also  a 
liberty  to  enclose  any  part  of  the  said  woods  or  plantations^ 
and  that  with  respect  to  the  whole  reservations  contained 
in  this  article,  without  being  liable  to  the  tenant  preferred 
in  manner  foresaid,  in  any  cost,  damages  or  expenses  what* 
soever :  And  power  is  also  reserved  to  the  exposer  to  plant 
clumps  of  trees  on  any  part  of  the  said  lands  and  farm  he 
may  think  proper,  not  exceeding  acres  Scotch  mea- 

sure, and  to  enclose  the  said  clumps  at  his  own  expense ; 
and  in  the  event  of  the  exposer  availing  himself  of  this  re* 
servation,  the  tenant  who  shall  be  preferred  as  aforesaid, 
shall  be  entitled  to  a  deduction  out  of  his  rent  at  the  rate  of 
pounds  Sterling  per  Scotch  acre  per  atmum,  for  the 
ground  which  may^  be  so  planted  as  aforesaid. 
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1  StiOf  One  half  of  the  auction  duty  and  of  the  auctioneer's 
fee  shall  be  paid  by  the  exposer,  and  the  other  half  by  the 
person  who  shall  be  preferred  to  the  lease, 

l^tOf  If  any  questions  shall  arise  regarding  the  real  in* 
tent  and  meaning  of  these  articles,  the  same  are  hereby  sub- 
mitted and  referred  to  the  determination  of  George  Crans-* 
toun,  Esq.  Advocate,  whom  failing,  the  Dean  of  the  Faculty 
of  Advocates  for  the  time  being,  as  sole  arbiter,  nominated 
and  appointed  for  that  purpose,  who  is  hereby  empowered 
finally  to  determine  the  same* 

Lastli/t  The  exposer,  by  subscribing  these  presents,  and 
the  person  who  shall  be  preferred  to  the  said  lease,  as  well 
as  the  whole  other  offerers,  by  subscribing  their  respective 
offers,  bind  and  oblige  themselves  mutually  to  implement 
these  articles  to  each  other,  under  the  penalty  of 
pounds  Sterling,  to  be  paid  by  the  party  failing  to  the  party 
performing  or  willing  to  perform,  over  and  above  perform- 
ance ;  And  they  consent  to  the  registration  of  these  pre- 
sents, and  of  the  minutes  of  roup,  decemiture  of  the  judge 
of  the  roup,  enactments  and  other  proceedings  to  follow 
hereon,  and  of  the  decreet-arbitral  to  be  pronounced  iu 
consequence  of  the  submission  in  article  i4th,  (if  any  such 
there  be),  in  the  Books  of  Council  and  Session,  or  others 
competent,  for  preservation,  and  if  necessary  to  have  the 
strength  of  a  decree  interposed  hereto,  that  letters  of  hom- 
ing on  six  days,  and  all  other  execution,  may  follow  hereon^ 
in  terms  of  law ;  and  thereto  they  constitute 
their  procurators.  In  witness  whereof,  these  presents,  writ- 
ten on  this  and  the  preceding  pages  of  stamped  paper^ 
by  W  8,  are  subscribed  by  the  said  A  B,  at  the 
day  ot  eighteen  hundred  and  before  these  wit- 

I,  J  K  and  L  M. 

J  K^  witness.  (Signed)  A  E. 

L  Mf  witness* 
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Minute  qfProcedure» 

At  within  the  day  of  eighteen 

hundred  and  at         o'clock  afernoon,  being  the  time 

and  place  for  the  abovementioned  roup  to  proceed. 

The  before  named  Z,  judge  of  the  roup,  appoints  the 
roup  to  proceed  during  the  running  of  a  half-hour  sand- 
glass, in  terms  of  the  foregoing  articles,  which  having  been 
accordingly  read  over,  the  said  lands  and  farm  were  expos- 
ed to  be  let  for  the  period  of  years,  from  and  after  the 
term  of  Whitsunday  18  ,  at  the  yearly  upset  rent  of 
pounds  Sterling. 

Appeared  C  D,  who  offered  the  upset  rent  of 
pounds  Sterling. 

(Signed)  C  D. 

Appeared  E  F,  who  offered  the  yearly  rent  of 
pounds  Sterling. 

(Signed)  E  F. 

Appeared  G  H,  who  offered  the  yearly  rent  of 
pounds  Steriing;  and  the  said  G  H  being  the  last  and  highest 
offerer  for  the  said  farm  at  the  outrunning  of  the  said  glass^ 
the  judge  of  the  roup  hereby  prefers  him  to  the  leases 
Therefore  the  said  G  H  enacts,  himself  accordingly,  and 
binds  and  obliges  himself,  his  heirs  and  successors,  to  imi 
plement  and  fulfil  the  whole  of  the  foregoing  articles  and 
conditions,  so  far  as  incumbent  on  the  tenant  of  the  said 
lands  and  farm  in  every  respect,  under  the  penalty  therein 
specified ;  and  he  consents  to  the  registration  of  this  enacts 
ment  and  obligation,  along  with  said  articles  and  conditiena 
of  roup,  conform  to  thje  clause  of  registration  above  specifi- 
ed. In  witness  whereof,  these  4)resents,  written  on  this  and 
the  preceding  page  by  W  S,  are  subscribed  along  with  each 
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page  of  the  foregoing  articles  and  conditions  of  roup  and 
procedure  thereon,  by  the  judge  of  the  roup,  and  the  said 
G  H,  place  and  date  above  written,  before  these  witnesses 
J  K  and  L  M. 

J  K^  witness.  (Signed)         G  H. 

L  M,  witness.  Z,  judge. 

At  the  day  of  eighteen  hundred  and 

years.  In  presence  of  the  said  Z,  judge  of  the  roup, 
appeared  N  O,  and  enacted,  bound  and  obliged  himself,  as 
cautioner  for  the  said  G  H,  conform  to,  and  in  terms  of 
article  fourth  of  the  preceding  articles :  And  the  said  N 
O  hereby  enacts,  binds,  and  obliges  himself  accordingly,  and 
consents  to  registration  as  aforesaid*  In  witness  whereof, 
these  presents,  written  by  W  Sy  are  subscribed  by  the  said 
N  O  and  Z,  place  and  date  above  mentioned,  in  presence 
of  these  witnesses,  P  Q  and  R  S. 

P  Q,  witness.  (Signed)         N  O. 

ILS,  witness.  *  Z,  judge. 
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This  division  of  the  Appendix  has  reference  to  Chap. 
VIII.,  and  contains  the  forms  of  summonses  and  diligence 
for  enforcing  the  respective  rights  of  landlord  and  tenant. 
The  numbers  in  Chap.  VIII.  and  the  numbers  here  corres- 
pond. 

I«  DiLIGENCS  ON  THE  LSASfi. 

Letters  of  horning  on  the  lease  may  be  authorized  by  the 
decree  of  registration,  which  follows  on  the  clause  of  regis- 
tration contained  in  the  lease.  The  principal  deed  is  given  in- 
to the  Court  books  to  be  recorded,  and  the  extract  is  given 
out  in  these  terms  : 

Extract  Registered  Tack. 

At  Edinburgh,  the  day  of 

years.   In  presence  of  the 
Lords  of  Council  and  Session,  Compeared  * 

*  The  fonn  of  expressing  this  patt  of  the  extract  has  been  changed  «nce 
the  time  of  Dirleton.  After  stating  the  appearance  of  the  procurator,  he 
proceeds  in  the  following  terms  :  '*  £t  ezhibuit  dictum  chirographum 
<<  petiitque  illud  inseri  ei  registrari  in  libris  Condlii  et  Sessionis,  ut  Tim 
<<  sententis  dictorum  dominorum  obtineret  et  interponendum ;  qua  literae 
*<  eomuatioms  et  a]i«  necessariaB  desuper  dirigantur  modo  inibi  specifica- 
<<  to ;  quam  postulationem  dicti  Domini  ntioni  consonam  judicarunt 
**  ideoque  ordinayere  et  ordinant  dictum  chirographum  inseri  et  regis- 
« trari  in  libris  diets  curias,  et  decrevere  illud  obtinere  vim  sententis 
"  ipsorum  et  literas  cornuationis  et  alias  necessarias  inde  dirigi  modo  in- 
«  frascripto. "  This  explains  what  is  now  meant  by  being  recorded  in 
terms  of  law. 
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advocate,  as  procurator  for  A  B,  after  named  and  designed^ 
and  gave  in  the  contract  of  lease  underwritten,  desirinq 
the  same  might  be  registered  in  their  Lordships'  books,  con- 
form to  law ;  WHICH  DESIRE  the  said  Lords  found  reason* 
able,  and  oRf>AiNED  the  same  to  be  done  accordinglyi 
wfa^eof  the  tenor  follpfrs  ;'^{here  the  lease  is  engrossed  verba>» 
timmth  its  subscriptions) f'^^K.T^ACTVD  upon  this  and  the 

preceding  pages  of  stamp  paper. 

signed  by  an  Extractor. 

This  extract  will  of  itself,  during  the  lifetime  of  the  party^ 
be  a  sufficient  warrant  for  letters  of  horaiDg,  But  where 
thi^  registration  has  taken  place  in  the  books  of  an  inferior 
court,  in  order  to  obtain  the  letters,  a  bill  must  be  present- 
ed to  the  Lords,  praying  for  a  warrant  for  them.  This  war- 
rant is  granted  of  course,  and  the  bill  becomes  the  autho- 
rity for  signeting  the  letters,  pceasioning  some  unimportant 
changes  in  the  form,  which  will  be  taken  notice  of  as  they 
occur  in  the  example  to  be  given.  An  extract  from  the 
books  of  any  inferior  court  is  a  sufficient  warrant  for  a  charge 
on  six  days,  and  this  charge  may  be  followed  by  poindingt 
but  )iot  by  imprisonment.  It  will  also  be  observed,  that 
when  the  tack  has  been  registered  in  inferior  court  books, 
six  days  must  elapse  before  it  is  competent  to  present  a  bill, 
for  letters  of  horning. 

Hortdng  and  Pmnding  on  a  Tack* 

George  thx  Fourth,  by  the  grace  of  Ood,  of  the  Unit- 
led  Kingdom  of  Great  Britain  and  Ireland,  King,  Defen- 
der of  the  Futh,  To 

messengers  at  arms,  our  sheriffs  in  that  part,  jointly  and  se- 
vandly,  specially  constituted,  greeting :  Whereas  {token  the 
homing  passes  on  a  biU,  this  is  expressed^  Whereas,  it  is 
iMittbiy  meant  and  shewn  to  us,  by  our  Lovite  A  B,  that 
by  lease,  of  date,  Jrc.  and  in  place  of  our  Lovite,  Com- 

VOL.  II.  T 
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PLAINER  will  be  substituted^  as  the  person  complains  btf  bill)- 
by  lease,  of  date  entered  into  by  our  Lovite  A  B, ' 

on  the  one  part,  and  CD  on  the  other  {part,  our  said  lovite,* 
irt  consideration  of  the  yearly  rent,  and  other  prestations 
therein  mentioned,  set,  and  in  tack  and  assedation  let  to ' 
the  said  C  D  and  his  heirs,  all  and  whole  {here  the  lands' 
tmll  be  described  as.  in  the  lease) ,  and  that  for  all  the  days,  > 
years,  and  space  of  years,  from  and  after  the  said  C. 

D's  entry  thereto,  which  was  thereby  declared  to  have  been 
al  the  term  of  as  to  the  houses,  yards,  and  grass ; 

and  as  to  the  arable  land,  at  the  separation  of  the  crop 

from  the  ground ;  but  reserving  always  to  our 
said  Lovite  certain  powers  and  privileges  therein  specified, 
under  which  reservations  he  bound  himself  in  absolute  war- 
randice of  the  said  lease.  For  which  causes,  and  on  the 
other  part,  the  said  C  D  thereby  bound  and  obliged  him' 
and  his  foresaids,  to  dWell  and  reside  on  the  said  farm,  with' 
his  family,  during  the  said  tack ;  and  he  further  bound  and 
OBLIGED  himself,  his  heirs,  executors,  and  successors,  to 
content  and  pay  to  our  said  Lovite,  his  heirs  or  assignees,  or 
to  his  or  their  factors,  for  their  behoof,  the  yearly  tack-duty 
after  mentioned  fhere  the  rent  and  the  terms  of  payment  will 
be  spedfied),  besides  the  -  expense  of  enclosing  as  therein 
mentioned,  and  that  under  an  irritancy  of  the  lease,  as 
therein  particularly  expressed ;  reserving  power  to  our  said 
Lovite,  notwithstanding  the  said  irritant  clause,  of  raising 
all  manner  of  diligence  for  recovering  the  said  rent,  after 
the  respective  terms  of  payment  thereof;  And  further, 
the  said  C  D  bound  and  obliged  him  and  his  foresiuds,  over 
and  above  payment  of  the  said  rent,  to  free  and  relixte 
our  said  Lovite  and  bis  foresaids,  of  all  ministers'  stipends, 
and  schoolmrasters'  salaries^  payable  oat  of  the  said  lands, 
and  likewise  the  cess,  road*money,  and  other  public  bur- 
dens, to  be  laid  out  with  the  cess,  during  the  currency  of 
the  said  lease,,  and  for  that  purpose^  either  to  make  payment 
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.  jrearly,  to  the  minister  of  »  of  the  sum  of  ; 

L.  and  to  procure  his  receipt  for  the  fiame»  and  to 

the  schoolmaster  of  » the  sum  or  ^  ,  in  lieu  of  the 

tenant's  share  of  the  schoolmaster's  salary ;  or  otherwise^ 
to  make  pajnnent  of  the  said  stipend  and  schoolmaster's  sa^ 
lary  to  our  said  Lovite  and  his  foresaidsi  to  enable  than  to  • 
operate  their  relief;  beginning  the  first  payment  of  the  said, 
money-stipend  at  and  of  the  victual  stipend  betwixt 

Christmas  and  Candlemas  9  for  crop  and  year 

9  and  so  forth  yearly  and  termly  thereafter,  during  > 
the  currency  of  the  said  lease,  and  of  the  cess,  or  land-tax, 
highway-money,  rogue-money,  and  other  public  burdena,. 
chargeable,  or  to  be  laid  on  with  the  cess,-  in  proportion  to*^ 
the  lands  thereby  set,  according  to  the  valuatiofi  thereof;, 
declaring  the  first  payment  to  have  commenced  at  midsum* 
mer  quarter  ,  and  so  forth,  termly  and  yearly  there-, 

after,  as  the  same  shall  fall  due,  and  becofne  payable:  Aiid> 
FURTHER,  the  said  C  D  bound  and  obliged  himself  and . 
his  foresaids,  yearly  if  demanded,  to  deliver  to  the  com- 
plainer  good  capons,  and  good  hens,  for  which 

they  are  to  receive,  on  delivery,  for  each  capon,  and 

for  each  hen  ;  and  in  case  of  his  failing  to  deliver 
the  same  to  our  said  Lovite,  when  required,  he  became 
bound  to  pay  to  him  at  the  same  rate,  for  each  capon  and. 
hen  undelivered  {here  stick  other  conditions  as  the  tenant  may 
have  come  under  mU  he  expressed) .  And  lastly^  tlie  said 
parties  -  bound  and  obliged  themselves  to  implement  the 
pi^emises  hinc  inde  to  each  other,  under  the  penalty  of  L. 
Sterling,  to  be  paid  by  the  party  failing  to  the  party  observ*^ 
ing,  or  willing  to  observe,  his  part  of  the  lease,  {ixihere  the 
letters  pass  on  a  hiil.  say)^  which  lease  was  duly  registered, 
in  the   Sheriff- court  books  of  ^  (or  tohatever  the 

place  of  registration  may  have  beenj^  and  a  decree  of  the 
Sheriff- depute  thereof  interponed  thereto,  on  the  .  day. 
of  ,  as  the   same,  having  the  said  Sheriff's 

t2 
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precept  in  ike  end  thereof,  ghowq  to  our  Lords  of  Coun- 
cil and  Sefldon,  hath  testified,  fbut  when  the  tack  has  been 
recorded  in  the  booh  ofSession^  ^ay)^  as  the  samOi  duly  re- 
corded in  our  books  of  Council  and  Session,  and  having  a 
decree  of  the  Lords  thereof  interponed  thereto,  of  this  date, 
mdaining  these  our  letters  and  Mher  necessary  execution  to 
be  directed  thereon,  more  fully  bears.  Our  will  is  herb- 
Fois,  and  we  charge  you,  that  on  sight  hereof,  ye  pass,  and 
in  our  name  and  authority,  lawfully  command  and  charge  the 
said  C  D  personally,  or  at  his  dwellii^-place,  to  make  pay- 
ment and  delivery  to  our  said  Lovite,  or  to  his  factor,  for 
his  bdioof,  of  the  money  and  victual  rents  before  specified, 
and  to  implement,  pay,  fulfil,  and  perform,  the  whdie  pres- 
tations and  obligations  incumb^t  on  him  by  the  said  tack,"^ 
(the  terms  of  payment  of  the  said  rent,  and  performance  of 
the  said  other  prestations  and  obligations  being  always  first 
come  and  bygone) ;  aKd  also  to  make  payment  of  the 
said  sum  of  L*  Sterling  of  penalty,  after  the  form  and 

tenor  of  the  said  tadc,  and  deo'ee  interponed  thereto,  in  all 
points,  WITHIN  SIX  DAYS  ne^t  after  he  is  charged  by  you 
thereto,  under  the  pain  of  rebellion,  and  putting  him  to  the 
bom ;  wherein,  if  he  fail,  the  said  space  being  elapsed,  that 
immediately  tbereafter  you  denounce  him  our  rebel,  put 
him  to  the  born,  and  use  the  whole  other  order  against 
him  prescribed  by  law :  Furthsr,  that  ye  lawfully  fence, 
arrest,  apprise,  compel,  poind,  and  distrain,  all  and  sundry 
die  said  C  D's  readiest  moveable  goods,  of  whatever  deno- 
mim^on,  make  penny  thereof,  to  the  avail  and  quantity  of 
the  said  sums,  and  see  our  said  Lovite  completely  paid  and 
satisfied  of  .the  same;  according  to  justice;  ('vohen  the 
leUerspass  on  a  biU^  say  here^  Because  the  Lords  have  seen 


*  This  will  authorize  a  charge  to  perform  any  of  the  specific  obliga- 
tions contained  in  the  lease ;  but  it  may  be  as  well  to  make  this  part  of 
tb£  will  special,. and  to  repeat  the  terms  of  the  obligations. 
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the  re^atered  tack  above  tnentioned),  as  ye  will  answer  to 
us  thereupon ;  which  to  do»  we  commit  to  you,  and  each 
of  youy  full  power,  hy  these  our  letters,  deliyering  them  by 
you,  duly  executed  and  indorsed,  again  to  the  bearer.  Given 
under  our  signet,  at  Edinburgh,  the  ^  day  of 
in  the  year  of  our  reign,  18    • 

PER  DECRETUM  DqMINORUM  CoNCILII. 

Signed  by  a  Writer  to  the  Signet. 
(  When  the  letters  pass  on  a  biU^  in  place  of  nB,  dbcrbtum, 

«ay,  EX  DELIBBRATIONE  DQMINORUM  CONCILII,  S(C.) 

The  letters  of  homing,  after  being  signed  by  a  writer  to  the 
signet,  are  produced  with  the  extract  tack,  or  with  the  bill, 
as  their  warrant,  at  the  Signet  Office,  and  are  ther^  signeted. 
They  then  become  a  warrant,  on  which  the  tenant  may  be 
charged  to  pay  the  rent,  &c.  and  whatever  may  be  the  con- 
ditions come  under  by  him,  these  will  be  i\arrated  in  the 
letters  of  horning,  and  performance  may,  in  like  manner,  be 
enforced  by  a  charge  given  by  the  messenger*  The  days 
of  charge  (that  is,  the  six  days,  within  which  the  tenant  is 
ordered  to  obey)  being  expired,  the  e&cts  of  the  tenant 
may  be  poinded,  or  he  may  be  denounced  rebel,  and  the 
letters  recorded,  which,  with  the  forms  to  be  noticed  after- 
wards, will  authorize  letters  of  caption  to  pass  against  him. 
But  it  must  be  attended  to,  that  poinding  can  take  place 
only  where  the  tenant  is  charged  to  pay  a  precise  sum ; 
and  cannot  be  resorted  to  for  enforcing  performance  of  an 
act. 

Taking,  then,  the  case  where  the  letters  are  to  be  enfor- 
ced by  imprisonment,  and  on  the  supposition  that  the  tenant 
has  been  denounced  rebel,  and  the  letters  and  executions 
recorded,'a  bill  is  prepared  in  the  following  terms : 

Billjor  Letters  qfCajdion. 
My  Lords  of  Council  and  Session,  unto  your  Lordships, 
humbly  means  and  shews  your  servitor  A  B,  that  upon  the 
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daj  of  »  C  D  was  duly  and  orderly  de* 

nounced  rebdi  and  put  to  the  honii  by  virtue  of  letters  of 
horning,  raised  and  executed  at  my  instance^  against  him, 
for  not  making  payment  to  me  of  the  sum  of  L. 
Sterling,  (or  he  may  have  been  charged  io  perform  certain 
obUgaHonSf  and  in  that  case  they  'voill  be  stated  in  the  terms 
of  the  execution)^  together  with  the  sum  of  L.  of  per 

nalty,  incurred  through  failure,  all  contained  in,  and  due  by 
a  tack,  of  date  ,  entered  into  betwixt  C  1)  and  me, 

on  the  one  and  other  parts,  which  tack  is  duly  registered  in 
your  Lordships'  books,  and  having  a  decree  of  your  Lord- 
ships interponed  thereto,  {if  the  tack  have  been  recorded  in 
inferior  court  booksy  say,  *^  which  tack  i^  duly  registered  in 
**  the  Sheriff-court  books  of  £,  and  has  the  precept  of  the 
*^  said  Sheriff  in  the  end  thereof,'')  in  manner  more  fully. 
mentioned  in  the  said  letters  of  horning^  as  the  same,  wiUi 
the  executions  thereof,  duly  registered,  here  to  show,  will 
testify. 

Mayjt  therefore  please  your  Lordships  to  grant  warrant 
for  letters  of  caption  in  the  premises,  in  common  form. 
According  to  justice. 

E  Fs  (i.  e.  a  Writer  to  the  Signet's)  bill. 

This  bill,  with  the  registered  letters  of  homing,  is  pro- 
duced at  the  Bill  Chamber  to  the  clerk  of  the  bills,  who 
marks  the  date,  and  adds  ''  Fiat  utpetitur^  because  the  Lords 
**  have  seen  the  registered  homingt*'  and  signs  it,  and  this 
liecomes'thte  warrant  fpr  letters  of  captioii,  on  which  the  te- 
nant may  be  imprisoned. 

r      ■ 

..   ,..,  :»   ;  jMters  ofCaptiqn. 

G^R^E  THB  Fourth,  by  the  grace  of  Gofl,  of  the  pnit^ 
Kingdom  of  ^reat  Britaii^  and  Ireland,  King,  Defender  of 
the  Faith,  To 

messengers  at  arms,  our  sheriffs  in  that  part,  jointly  and 
severally,  specially  constituted,  greeting :  Whereas  it  is 
^umbly  meant  and  shewn  to  us  by  our  toviTR  4  ^t  ^^9^ 
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upon  the  day  of  ,  C  D  was  duly  and  orderly 

denounced  rebel,  and  put  to  the  horn,  by  virtue  of  letters  of 
horning,  raised  and  executed  at  the  complainer^s  instance, 
against  him,  for  not  making  paykneht,  Sec' (as  in  the  biU)^  aU 
contained  in^  and  due  by  a  tack,  of  date  ,  entered  into 
betwixt  the  complainer,  on  the  one  part,  and  th^  said  C  D 
on  the  other  part,  which  tack  is  duly  registered  in  the  books 
of  our  Council  and  Session,  having  a  decree  of  the  Lords 
thereof  interponed  thereto,  on  the  ,  (or  ''  in  the 

"  ShcfrifF- court  books  of  E,"  &c.  according  to.thejbrtn  in  the 
hUly)  in  manner  more  fully  mentioned  in  the  said  letters  of 
homing,,  as  the  same,  with  the  executions  thereof,  duly  re- 
gistered, shown  to  the  said  Lords,  have  testified.     Our 
^  WILL  IS  HEREFORE,  and  we  CHARGE  you,  that,  on  sight 
hereof,  ye  pass,  and  in  our  name  and  authority,  lawfully 
COMMAND    and  ohargs  the  sherifb  of  our  sherifidoms, 
Stewarts  of  our  stewartries,   and  their  deputes,  the  pro- 
vosts and  magistrates  of.  our  burghs,  as  also  messengers 
at  arms,  to  pass,  search  for,  seek,  take,  und  appre- 
HENo  the  person  of  the  said  C  D,.  wherever  he  can  be 
found,  within  the  bounds  of"  their  respective  jurisdictions ; 
and,  being  so  apprehended,  to  put  him  in  sure  ward,  fir* 
mance,  and  captivity,  within  their  respective  tolbooths  or 
other  warding  places,  keep,  hold,  and  detain  him  therein^ 
on  his  own  charges  and  expenses,  ay  and  until  he  fulfil  and 
obey  the  command  and  charge  of  our  said  letters  of  horning  ; 
A|7p,  if  necessary, .  that  ye  make  f^U  shut  and   lock-fast 
houses,  gates,  and  doors,  ^and  other  lock>fast  places,  open, 
and  patent,  and  use  our  keys  thereto,  within  three  days  next 
after  they  are  charged  by  you  to  that  efiect,  under  tl^  gain 
of  rebellion,  and  putting  them  to  the  horn  ;  with  certification 
to  them  if  they  fail,  the  said  sps^ce  being  elapsed,  our  other 
letters  will  be  directed  against  them,  charging  them  thereto 
simplidter.  According  to  justice,  (because  the  Lords  have 
seen  the  registered  horning  above«mentioned)  as  ye  will  an,% 
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twer  to  ufl  thereupon ;  which  to  do,  we  commit  to  you^  and 
each  of  you,  full  power,  by  these  our  letters,  delivering  them 
by  you,  duly  executed  and  indorsed,  again  to  the  bearer* 
GivjBN  under  our  signet,  at  Edinburgh,  the  day  of 

,  in  the  year  of  our  reign  18 

£x  DELIBERATIONE  DOMINORUM  CONCILII. 

Signed  hy  a  Writer  to  the  Signet* 

These  letters  being  signed  and  signeted,  become  a  war- 
rant to  the  messenger  to  imprison  the  tenant. 

There  is  this  difference  between  the  diligence  following 
on  a  decree  of  registration,  and  that  which  follows  on  a  de- 
cree  pronouhced  by  the  Court  of  Session  in  an  action  in 
which  there  has  been  appearance  made  for  both  parties, 
that  although  the  former  may  be  suspended,  the  letter  does 
not  admit  of  any  sist,  though  under  certain  circumstances, 
unnecessary  to*  be  here  taken  notice  of,  it  is  subject  to  rh' 
duction.  The  diligence,  therefore,  of  which  the  above  are 
.  examples,  admits  of  suspension,  in  which,  on  the  tenant's 
finding  caution,  he  may  be  allowed  to  plead  his  defences 
against  the  landlord's  claim,  such  as  payments,  or  counter- 
claims, or  whatever  other  legal  ground  he  may  have  for  re« 
fusing  implement  of  his  part  of  the  contract. 

II.  Summons  against  the  tenant,  for  not  possessing, 

STOCKING,  AND  LABOURING  THE  FARM. 

George  the  Fourth,  by  the  grace  of  God,  of  the  Unit- 
ed Elingdom  of  Great  Britain  and  Ireland,  King,  Defender 
of  the  Faith,  To  messengers 

at  arms,  our  sheriffs  in  that  part,  jointly  and  severally,  spe- 
cially constituted,  greeting :  Wheheas  it  is  humbly  meant 
and  shewn  to  us  by  our  lovite  A,  That  by  tack,  of  date 
,  entered  into  betwixt  the  pursuer  and  B,  he  set  to 
the  said  B  and  his  heirs,  &c.  All  and  Whole  the  lands,  &c, 
and  that  for  the  space  of  19  years  from  and  after  his  entry 
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thereto,  which  is  thereby  declared  to  commence  at  the  term 
of  9  as  the  said  lease,  of  date  foresaid,  recorded 

,  more  fully  bears :  That  although  it  was  incumbent 
on  the  said  B,  in  terms  of  the  said  lease,  and  from  the  ob- 
ligation he  lies  under  as  tenant  in  the  said  lands,  to  have  en- 
tered thereto  at  the  said  term  of  ,  and  to  have  fuHy 
stocked  and  plenished  the  same,  and  to  have  laboured  the 
favm  in  a  proper  and  husband  like  manner ;  yet  he  hath 
hitherto  neglected  so  to  do;  therefore,  (1.)  the  said  B 
OUGHT  and  should  be  decernep  and  ordained,  by  de- 
cree of  the  Lords  of  our  Council  and  Session,  instantly 
to  enter  into  possession  of  the  said  farm,  and  to  stock  and 
plehish  the  same  in  a  sufficient  and  proper  manner  ;  as  also, 
during  the  currency  of  the  said  lease,  to  labour  and  manure 
the  said  lands,  according  to  th6  rules  of  good  husbandry, 
{if  there  be  any  plan  of  management  contained  in  the  lease^  it 
toill  be  stated  above,  and  repeated  here,  as  the  ridejbr  the  te- 
nant,  beginning  thus  ''  and  in  particular,  as  specified  in  the 
said  tack,  to, ''  &c. )  and  to  perform  the  whole  conditions  of 
the  said  lease,  to  which,  by  becoming  a  party  thereto,  be 
has  subjected  himself;  and  further,  the  said  B  ought 
and  SHOULD  be  decerned  and  ordained,  by  decree  fore- 
said, to  make  payment  to  the  pursuer  of  the  sum  of  L.lOO 
Sterling  or  of  such  other  sum  as  our  saidLiords  shall  modify 
as  the  expenses  of  process  to  follow  hereon,  besides  the  ex- 
pense of  extracting  the  decree  to  be  pronounced  therein, 
after  the  form  and  tenor  of  the  said  tack,  and  laws  and  daily 
-practice  of  Scotland  used  and  observed  in  the  like  cases  in 
all  points,  as  is  alleged.  (Or,  the  conclusion  may  be,  that 
the  tenant  shall  be  found  liable  in  damages,  and  the  lease  de" 
dared  to  be  at  an  end ;  in  that  case,  in  place  of  tuhat  Jol' 
locos  figure  (1.)  the  conclusions  may  be  in  these  terms,) 
THEREFORE,  it  OUGHT  and  SHOULD  be  FOUND  aud  declare 
£D,  by  DECREE  of  the  Lords  of  our  Council  and  Ssssiov, 
that  unless  the  said  B  shalli  on  or  before  the  day  of 
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y  enter  into  possession  of  the  said  farm,  and  pro- 
perly stock  and  plenish  the  same,  his  rights  under  the  said 
lease  6liall  be  at  end :  Akd  it  ought  and  aif  oui^d  be  further 
•FOUND  and  d^lared,  that  the  pursuer  shall  be  at  liberty 
instantly  thereafter  to  enter  into,  and  possess  the  said  farms 
by  himself  or  his  tenants,  in  any  manner  he  may  think  pro- 
per :  And  in  case  the  said  B  shall  fail  to  enter  into  posses- 
sion of  the  said  farm,  and  to  stock  and  plenish  the  san^e  in 
manner  foresaid,  he  ought  and  should  be  decerned  and 
-  oEDAiNED,  by  decree  of  the  said  Lords,  to  make  payment  tp 
the  pursuer  of  the  sum  of  L.lOO  Sterling,  or  such  qther  smp 
as  the  said  Lords  shall  modify,  as  the  damage  to  which  the 
pursuer  may  be  subjected  through  the  said  B's  not  imple- 
menting his  part  of  the  said  agreement :  As  also,  of  the 
sum  of  L.50  Sterling,  or  such  other  sum  as  the  said  Lords 
shall  modify  as  the  expense  of  the  process  to  follow  here- 

•  on,  besides  the  expense  of  extracting  the  decreet  to  be 
pronounced  therein,  and  that  after  the  fprm  and  tenor  of 
the  said  tack,  and  laws  and  daily  practice  of  Scotland,  ^c. 
{in  common Jorm.)  Our  will  X£(  hbrefors,  and  we  charge 
you,  that  on  sight  hereof,  ye  pass,  and  in  our  name  and  au- 

•  thority,  lawfully  summons,  warn,  and  charge  the  said  B, 
^  personally,  or  at  his  dwelling-place,  upon  one  diet  of  twenty- 
seven  days  warning,  to  compear  before  the  said  Lords  oi 
our  Council  and  Session,  at  Edinburgh,  or  where  tliey  may 

.  happen  to  be  for  the  time,  the  day  of 

in  the  hour  of  cause,  with  continuation  of  days,  to 

ANSWER  at  the  instance  of  the  pursuer  in  the  matter  libelled : 

That  is  to  say,  to  bear  an4  see  the  premises  verified  and 
.  [NToved,  and  decree  and  sentence  pronounced  by  the  said 

Lords,  conform  to  the  conclusions  foresaid  in  all  points ;  or 
'  else  to  allege  a  reasonable  cause  in  the  contrary ;  with  cer- 
.  tification,  as  effeirs.  According  to  justice,  as  ye  will 
.  answer  to  us  thereupon.    Which  to  do,  we  commit  to  you, 

and  each  of  you,  pur  full  power,. by  these  our  letters,  deli- 
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duly  executed  and  iodoised,  again  to 

.  under  our  signety^at .  Edinburgh,  the 

y  in  the  year  of  our 

Subscribed  by  a  Writer  ta  the  Signet* 
::rst  of  those  conclusions  may  be  taken  where  the 
i'rd  is  desirous  that  the  tenimt  shall  possess  the  farm* 
.  ae  decree  which  will  be  pronounced  may  be*enforced  by  im- 
prisonment, though  the  necessity  of  such  a  measure  can 
scarcely  be  supposed.    If,  on  the.  other  hand,  the  landlord 
be  desirous  that  the  tenant  shall  not  enter  into  possessio0| 
the  other  conclusion  will  better  answer  his  views. 


III.  Actions  for  preserving  wood  and  PLANxiifG. 

The  action  in  this  case  may  proceed  either  on  the  Act  of 
Parliament,  or  on  the  terms  of  the  lease.  ' 

Summons  on  the  Act  1698,  c«  16. 

Georg£  the  Fourth,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  >  King,  Defender  of 
the  Faith,  To 

•messengers  at  arms,  our  sheriffs  in  that  part,  jointly  and 

•  severally,  specially  constituted, ,  greeting,  whereas  it  is 

,humbly  meant  and  shewn  to  us  by  ocR  lovite  A,  hertt- 

^able  proprietor  of  the  lands  of  ,  That  by  the  16th 

act  of  th^  7  th  Session  of  the  first  Parliament  of  King  William, 

it  is  statuted  and  ordained,  *'  That  all  tenants  and  cotters 

'*^shdl  preserve.and  Sjecureall  growing  wood  and  planting 

.  ^<  that  is  upon  the  ground  they  possess,  that  none  of  it  shall 

<<  be  cut,  broke,  or  pulled  up  by  the  roots,  or  the  bark  peel- 

''  ed  off  any  tree ;  and  that  under  the  pain,  to  be  exacted 

"^  ^'  by  their  masters  allenarly,  of  ten  pounds  Scots  for  each 

*'  tree  within  ten  years  old,  and  twenty  pounds  Scots  for 

.  ^'  each  tree  that  is  above  the  sdd  age  of  ten  years.*'  And  it 
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is  farther  ordamed^  that  the  tenant  diall  <'  be  liable  for  faia 
*^  wife,  childreo,  and  seryantSy  or  any  others  within  his  fa* 
**  miljy  that  shall  contravene  the  said  act. ''  And  that  B, 
the  tenant  in  the  said  lands,  has  since  his  entry  thereto,  by 
himself,  his  wife,  children,  servants,  or  others  in  his  family, 
his  d^)endents,  or  of  his  causing,  cut,  broke,  or  pulled  up 
by  the  roots,  or  peeled  the  bark  of  trees  growing  on 

the  said  lands ;  of  which  are  more  than  ten  years  old  • 

At  least,  trees  to  that  number  and  of  that  age  have, 
irithin  the  space  foresaid,  been  cut,  broken,  or  pulled  up 
by  the  roots,  or  had  their  bark  peeled  off^  and  which  trees 
the  said  B  was,  in  terms  of  the  said  statute,  bound  to  have 
preserved  and  secured  from  such  damage.  Thekefors, 
the  said  B  ouoht  and  should  be  decerned  and  ordained, 
by  DECREE  of  the  Lords  of  our  Council  and  Session,  to 
make  payment  to  the  pursuer  of  the  sum  of  twenty  pounds 
Scots,  for  each  of  the  said  trees  above  the  age  of  ten  years, 
and  of  ten  pound  Scots  for  each  tree  under  that  age :  And 
further,  the  said  B  ought  and  should  be  decerned  and 
ORDAINED,  by  the  decree  foresaid,  to  make  payment  to  the 
pursuer  of  the  sum  of  fifty  pounds  Sterling,  or  such  other 
sum  as  the  said  Lords  shall  modify  as  the  expense  of  the 
process  to  follow  hereon,  besides  the  expense  of  the  decree 
to  be  pronounced  therein,  after  the  form  and  tenor  of  the 
statute  libelled  on,  and  laws  and  daily  practice  of  Scotland, 
used  and  observed  in  the  like  cases,  in  ail  points,  as  is  al- 
ledged. 

Our  will  is  herefore,  &c«  tit  common^farm* 
ThiS'  form  will  serve  for  the  summons  before  an  inferior 
Judge,  the  changes  on  the  mere  words  of  style  being  unne- 
cessary to  be  noticed. 

Summons  qf  Damages  for  Acts  of  Trespass  by  CatUe^and 

Jor  Tffses  cut  and  destroyed. 

George  thbFourtH;  by  the  grace  of  God,  of  the  Unit- 
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ed  Kingdom  of  Great  Britein  and  Ireland,  King,  l^efendef 
of  the  faitby  To  messengers  at  arms,  our 

sherfffs  in  that  part,  jointly  and  severally,  specially  consti- 
tuted, greeting:  Whereas  it  is  humbly  meant  and  shown  to 
us  by  our  lovitk  A,  that  whereas  the  planting  and  in* 
dosing  of  gTound  in  this  our  Jkiagdom  of  Scotland  tends  to 
promote  ihe  interest  and  advantage,  not  only  of  the  proprie* 
tors  of  Uiose  grounds  in  particular,  but  also  is  of  real  utility 
and'  benefit  to  the  country  in  general,  which  renders  it  pro- 
per that  the  destroyers  of  planting  and  inclosures  be  fined 
and  punished  according  to  law :  And  whereas,  by  the  laws 
and  practice  of  this  realm,  the  destroyers  of  planting  and 
inclosures  are  subject  and  liable  in  damages  and  expenses 
to  the  proprietors  sad  possessors  of  the  grounds  so  planted 
and  inclosed;  and  particularly,  by  the  act  of  Parliament 
passed  in  the  year  1685,  c.  39,  it  is  statnted  and  ordained^ 
**  That  hereafter  no  pei^son  shall  cut,  break,  or  pull  up  any 
*^  tree,  or  peel  the  bark  off  any  tree,  under  the  pain  of  L.IO 
**  Scots  for  each  tree  within  ten  years  old,  and  L.20  Scots 
**  for  each  tree  that  is  above  the  said  age  of  ten  years ;  and 
^'  that  the  havers  or  users  of  the  timber  of  any  tree  that 
**  shall  be  so  cut,  broken^  or  pulled  up,  shall  be  liable  to 
the  same  penalty,  except  he  can  produce  the  person 
**  from  wh(mi  he  got  it ;  and  that  no  person  shall  break 
*'  down  or  fill  up  any  ditch,  hedge,  or  dike  whereby  ground 
''  is  inclosed,  and  shall  not  leap,  or  suffer  their  horse,  nolt, 
*^  or  sheep,  to  go  over  any  ditch,  hedge,  or  dike,  under  the 
'<  pmn  of  L.10  Scots,  taUes  quoties;**  in  manner  more  fully 
expressed  in  the  said  act  of  Parliament,  as  the  same,  and 
others  on  the  same  subject,  hereby  referred  to,  at  more 
length  bear :    And  whereas  C,  tenant  in  ,  has 

damaged  and  destroyed  a  great  number  of  young  trees  be- 
longing to  the  pursuer,  on  his  lands  of  ,  in  the 
parbh  of  ;  and  that  the  said  C  has  also  greatly 
damaged  and  destroyed  the  inclosures,  ditches,  and  hedg^es, 
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ffiffde  by  th^  pursuer  on  his  said  lands,  by  aliowitig  hcrrse/ 
nolty  and  sheep  belonging  to  him,  to  leap  ov^r  the  said  fen-^ 
teB,  and  enter  into  the  said  inclosures,  eating  and  destroy-^ 
ihg  the  said  trees  at  different  times,  during  the  course  of 
the  three  last  years  bypast,  whereby  the  pursuer  has  suffer-' 
^d  great  damage :  Akd  although  the  pursuer  has  often 
desired  and  required  tha  said  C  to  make  payment  to  him 
of  the  damage  he  has  sustained  in  manner  foresaid,  and  to 
desist  and  cease  from  the  like  acts,  yet  he  delays  so  to  do : 
Thekefore,  the  said  C  ought  and  should  be  decerned 
and  ORDAINED,  by  decree  of  the  Lords  of  our  Council 
and  Session,  to  make  payment  to  the  pursuer  of  the  sum 
of  Sterling,  or  of  such  other  sum  as  the  said  Lords 

shall  modify,  as  a  full  and  adequate  compensation  and  so- 
latium to  the  pursuer,  for  the  damage  and  injury  sustained 
by  him,  from  the  foresaid  illegal  acts  of  the  said  C  in  man- 
ner foi^said,  with  interest  of  the  said  sum  from  the  date  of 
the  citation  to  be  given  hereon  during  the  not-payment 
thereof:  And  that  over  and  above  such  other  sum  as  our* 
amd  Lords  shall  modify,  in  name  of  fine  and  penalty,  for 
the  said  C's  trespassing  against  the  said  Act  of  Parliament,  as 
therein  more  particularly  expressed.  *  And  further,  the 
said  C  ought  and  should  be  decerned  and  ordained, 
by  decree  foresaid,  to  make  payment  to  the  pursuer  of  the 
sum  of  one  hundred  pounds  Sterling,  or  such  other  sum  as 
our  said  Lords  shall  modify  as  the  expense  of  process 
to  follow  hereon,  besides  the  expense  of  extracting  the  de- 
cree to  be  pronounced  therein,  conform  to  the  said  statute, 
and  laws  and  daily  prance  of  Scotland,  used  and  observ- 
ed in  the  like  cases,  in  all  points,  as  is  alleged. 

Our  'will  is  herefore,  &c. 

Or  the  action  may  be  in  this  form  : 
'   George,  &c,  :  Our  lovIteA,  That^  by  Act  of  Parlia- 


*  The  concourse  of  the'  public  prosecutor  seems»  upon  principlei,  to  be 
■Meosary  ia  order  to  warrant  a  conclusion  for  this  fine. 
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ment  passed  in  the  year  1685,  c.  39,  it  is  enacted,  statuted; 
and  ordained,  {here  the  Adt  uoUl  be  stdted^  as  in  the  preceding 
example)  ;  And  whereas  C,  residing  in  ,  has  cut 

down  trees^  less  or  more,  growing  on  the  lands  of 

,  belonging  to  the  pursuer,  and  lying  in  the  parish 
of  \  and  which  trees  th^  said  C  sold  to  D;  where- 

by the  said  C  and  D  are,  in  teritis  of  the  said  Act,  jointly 
and  severally  liable  to  the  pursuer  in  the^  sum  df  twenty 
pounds  Scots  for  each  tree  so  cut  down.  Therefore,  the 
said  C  and  D  ought  and  sh6uld  be  decerned  and  oR^ 
DAiNED,  by  decree  of  the  Lords*  of  our  Council  atid  Ses- 
sion, to  make  payment,  conjunctly  and  severally,  to  the 
pursuer,  of  the  sum  of  twenty  pounds  Scots  for  each  of  the 
said  trees  sd  cut  down,  as  the  same  shall  be  ascertained  in 
the  course  of  the  process  to  follow  hereon,  agreeable  to  the 
enactments  of  the  said  statute :  And  eur'th]^!!,  the  said  C 
and.D  ouoht  and  should  be  decerned  and  ordained^ 
by  decree  foresaid,  to  make  payment,  jointly  and  severally^ 
of  tbe  sum  of  L.50  Sterling,  or  such  other  sum  as  our  said 
Lords  shall  modify,  as  th.e  expense  of  the  process  to  follow 
hereon,  besides  the  expense  of  extracting  the  decree  to  be 
pronounced  therein,  after  the  A>rm  and  tenor  of  tbe^' said 
statute,  and  laws  and  daily  practice  of  Scotland,  used  and 
observed  in  the  like  ca^es  in  all  points,  as  is  alleged* 

Our  will  is  Hereford,  &c. 

See  the  Appendix  of  Statutes  for  the  Acts  on  which  those 
actions  are  founded. 

•      '     r 

•I 

IV.  Declarators  of  Irritancy. 

Declarator  of  Irritancy  on  account  of  the   Tenants  having 

Subset  his  Farm, 

George  the  F6urt|i,  by  the  grace  of  God,  of  the  United 
Kingdom  pf  Great  Britam  and  Ireland,  King,  Dtfender  of 
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the  Faith,  To    . 

messengers  at  arms,  our  sheriffs  in  that  part,  jointly  and  se- 
verally, specially  Constituted,  greeting :  WHiREAsit  is  hum- 
bly meant  and  shewn  to  us  by  our  lovite  A,  heritable  pro- 
prietor of  the  lands  after-mentioned,  That,  by  tack,  enter- 
ed into  betwixt  the  pursuer  on  |he  one  part,  and  B  on  the 
other,  the  pursuer  set  to  him  and  his  heirs,  but  expressly  ea&* 
duding  assignees  and  subtenants.  All  and  Whole  the  lands  of 

,  with  the  pertinents,  lying  within  the  parish 
of  ,  and  sheriffdom  of  ,  and  that  for  the 

space  of  nineteen  years  from   the  term  of  by 

which  lease  it  is  expressly  declared,  that  if  the  said  B  shall 
grant  either  an  assignation  or  sublease  of  the  said  farm,  he 
shall,  4psoJactOf  forfeit  the  lease,  without  the  necessity  of  a 
declarator  of  nullity  to  follow  thereon ;  and  that  it  shall 
thenceforth  be  lawful  to  the  pursuer  to  enter  immediately 
into  the  possession  of  the  said  farm,  and  to  use  and  dispose 
thereof  at  pleasure ;  as  the  said  tack,  of  date  » 

recorded  ,  in  itself  more  fully  bears.    Akd 

w&SRBAS  the  said  B,  in  direct  opposition  of  the  said  con* 
dition,  has  given  up  the  possessijon  of  the  said  farm,  and 
placed  a  subtenant  thereiii,  whereby  he  has  incurred  the  said 
irritancy ;  Therefore,  it  ouoht  and  should  be  pound 
and  declared,  by  decree  of  the  Lords  of  our  Council 
and  Session,  that  the  said  B  has  subset  the  said  farm,  and 
thereby  incurred  the  irritancy  in  the  said  tack :  and  the 
same  being  so  found  and  declared,  it  ought  and  should 
be  further  f  ound  and  declared,  that  the  said  B  has  for- 
feited all  right  and  title  to  the  said  tack,  and  to  the  posses- 
sion of  the  land  thereby  set ;  and  that  the  said  tack,  in  so 
far  as  he,  6r  those  deriving  right  from  him;  is  concerned,  is 
extinct,  void,  and  null  in  all  time  coming,  as  if  the  same  had 
never  been  made  or  granted  :  And  the  said  B  ought  and 
SHOULD  be  DECEiiNED  and  ORDAINED,  by  decree  foresaid,  to 
flit  and  remove  himself,  his   family,   cottars,   subtenants. 
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goodSi  and  gear,  from  the  said  lands  against  the  tenn  of 
next»  to  the  effect  the  pursuer^  or  others  in  his 
name,  may  enter  thereto,  and  labour,  possess,  and  disi>08e  o£ 
the  same  at  pleasure.  And  the  said  B  oug^t  and  should 
be  DECERNED  and  ordained  to  make  payment  to  the  pur^f 
suer  of  L.50  Sterling,  or  such  sum  as  our  said  Lords  shall 
modify  as  the  expense  of  the  process  to  follow  hereon,  be» 
sides  the  expense  of  extracting  the  decree  to  be  pronounced 
therein,  after  the  form  and  tenor  of  the  writing  libelled  on, 
and  laws  and  daily  practice  of  Scotland,  used  and  observed 
in  the  likie  cases  in  all  points. 
Our  will  is  hereforb,  &€• 

'  •  .  .  '  - 

Declarator  of  Irritancy  for  nonpayment  of  the  Tack'dutyt  pro* 
ceeding  on  an  Irritant  Clause  in  the  Lease. 

George  the  Fourth,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 
the  Faith,  To 

messengers  at  arms,  our  sherilb  in  that  part,  jointly  and  se- 
verally, specially  constituted,  greeting :  Whereas  it 
is  humbly  meant  and  shewn  to  Us,  by  our  lovite 
A,  heritable  proprietor  of  the  lands  after-mentioned, 
that,  by  tack  entered  into  betwixt  the  pursuer,  on 
the  one  part,  and  B  on  the  other,  he  set  to  the 
said  B,  and  his  heirs  and  successors.  All  and  Whole  the 
lands  of  ,  with  the  pertinents,  lying  within  the  pa* 

rish  of  ,  and  sheriffdom  6f  ,  during 

the  space  of  nineteen  years,  from  and  after  the  term  of 

,  which  was  declared  to  be  the  term  of  the 
said  B's  entry  to  the  possession  of  the  said  lands :  That  the 
said  B,  on  the  other  part,  bound  and  obliged  himself, 
his  heirs,  executors,  and  successors,  to  make  payment  to 
the  pursuer,  and  his  heirs  and  assignees  whomsoever,  of  the 
yearly  rent  of  L.50  Sterling,  payable  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions;  begin- 

VOL/II.  tj 
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ntng  the  lifBt  term's  payment  thereof  at  the  lierm  of  Msrtiii* 
mas  then  neKt,  for  the  half-year  immediately  preceding,  and 
to  forthy  yearly,  termly,  and*proporticmaUy,  in  all  time  there- 
after, during  the  currency  of  the  said  tack ;  with  a  fifth  part 
more  of  each  term's  payment,  in  name  of  liquidate  penalty, 
in  case  of  failure,  and  the  legal  interest  of  the  said  tenaly 
payments,  from  the  time  the  same  shall  fall  due,  and  during 
the  not-payment  thereof.  Ahd  it  is  by  the  said  tack  ex- 
pressly provided  and  declared.  That,  in  case  two  terms'  tack- 
duty  shall  remaio  unpaid  until  a  third  becomes  doe,  thai  and 
in  that  case,  the  said  tack  shall  from  thenceforth,  ipsoJadOf 
become  void  and  null,  without  the  necessity  of  any  decla- 
rator of  irritancy ;  and  that  it  shall  be  in  the  power  of  the 
pursuer,  or  his  foresaids,  instantly  to  enter  immediately  to 
the  possession  of  the  said  lands  and  pertinents,  and  to  use 
and  dispose  thereof  at  pleasure,  qs  the  said  tack,  dated 

,   and  recorded  ,  more  fully 

bears.  Akd  whereas,  the  said  B  has  not  only  suffered  two 
terms  rent  to  remain  unpaid  until  a  third  is  due»  but  is  owing 
the  tack^duty  frptn  the  term  of  to  the  term  of 

last,  whereby  the  said  irritancy  has  been  in- 
curred, and  the  tack  has  become  void  aud  null :  Therefobe 
it  OUGHT  and  should  be  found  and  declared*  by  decree 
of  the  Lords  of  our  Council  and  Session,  That  the  fore- 
said tack-duty  is  resting  owing  for  the  terms  foresaid,  imd 
that  thereby  the  said  B  has  incurred  the  irritancy  stipulated 
in  the  said  tack :  And  the  same  being  so  found  and  de- 
clared, [it  ought  and  SHOULD  be  further  found  and  declared, 
by  decree  foresaid,  that  the  said  B  has  forfeited  all  right  and 
title  to  the  said  tack,  and  to  the  lands  thereby  set ;  and  that 
the  said  tack  (in  so  far  as  the  said  B  has  any  interest  there- 
in) is  extinct,  void  and  null,  in  all  time  coming,  as  if  it  had 
never  been  made  or  granted ;  And  the  said  B  ought  and 
SHOULD  be  DEiCERNED  and  ordained,  by  decree  foresaid,  to 
make  payment  to  the  pursuer  of.  the  sum  of  , 


APPBNDIX  III.  SOT 

as  the  tack- duty  due  by  kirn  foi'  the  crops  a&d  years  above 
specified,  with  the  legal  interest  thereof,  from  the  respective 
terms  when  the  same  fell  du^  and  in  time  coming  during 
the  not  payment,  with  L.  Sterling  of  Uquidate 

penalty  incurred  through  failure,  and  to  flit  and  rbmovb 
himself,  his  family,  cottars,  goods^  and  gear  from  the  said 
lands  against  the  tend  of  next,  to  the  effect  the 

pursuer,  oi^  others  in  hiji  nam^,  may  enter  thereto,  and  la- 
bour, occupy,  possess,  use,  and  diispose  of  the  same  at  plea* 
sure;  and  the  ^aid  B  ouoax  and  should  be  further 
DKCSRNE0  and  oiiDAiNED,  to  make  payment  to  the  pur- 
suer of  the  suoi  of  L.  ,  as  the  expense  ei 
this  process,  and  of  extracting  the  decree  to  follow  hereon, 
in  terms  of  the  tack  above  narrated,  and  laws  and  daily  prac- 
tice of  Scotland^  used  and  observed  in  the  like  cases,  in  all 
pomts,  as  is  alleged* 

Ou&  WILL  IS  HEREVORiS^  &C» 

Connected  with  this  is  the  action  authorized  by  the  Aet 
of  Sederunt  14th  December  1756,  by  which  an  irritancy 
may  be  declared  where  the  taiant  has  nm  two  years  in 
anrear. 

Declarator  of  Irritancy  before  the  Judgcprdinar^f  on  the  Act 

of  Sederunt  1756. 

A  B,  Esq,  his  Majesty's  Sheriff-depute  for  the  shve  of 
,  To  Officers  of  Court,  &c  Whereas  it  is 
shewn  to  me  by  Ai  heritable  proprietor  of  the  lands  after* 
menticmed,  Thai,  by  tack  entered  into  betwixt  the  com- 
jiiainer  on  the  one  part,  and  B  on  the  other,  he  set  to  the 
stfhiB,  and  his  heirs  and  successors,  All  and  Whole  the  lands 
of  ,  Ijing  within  the  parish  of  »  and 

shire  of  ,  and  that  for  the  space  of  nineteen  years, 

from  and  after  the  term  of  ,  which  is  thereby  de- 

u2 
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clared  to  be  the  term  of  his  entry  to  the  said  farm.  That 
the  said  B,  on  the  other  part,  bound  and  obliged  himself, 
his  heirs,  executors,  and  successors,  to  make  payment  to  the 
cOiuplainer,  his  heirs  and  assignees  whomsoever,  of  the  year- 
ly rent  of  L.50  Sterling,  payable  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions  ;  beginning 
the  first  term's  payment  thereof  at  the  term  of  Martinmas 
then  next,  for  the  half  year  immediately  preceding,  and  so 
forth,  yearly,  termly,  and  proportionally,  in  all  time  there- 
after, during  the  currency  of  the  said  tack,  with  a  fifth  part 
more  of  each  term's  payment,  in  name  of  liquidate  penalty, 
in  case  of  failure,  and  the  legal  interest  of  the  said  termly 
f^yments,  from  the  time  the  same  fell  due,  and  during  the 
not  payment  thereof,  as  the  said  lease,  dated  , 

and  registered  ,  in  itself  more  fully  bears : 

That  by  the  Act  of  Sederunt  of  the  Lords  of  Council  and 
Session,  dated  the  14th  day  of  December  1756,  it  is,  inter 
aliOf  declared,  **  That,  where  a  tenant  hath  irritated  his  tack, 
*'  by  suffering  two  years  rent  to  be  in  arrear,  it  shall  be  lawful 
**  to  the  setter  or  heritor  to  declare  the  irritancy  before  the 
**  Judge- ordinary,  and  to  insist  in  a  summar  removing  be^ 
'*  fore  him  ;  and  it  shall  be  lawful  to  the  Sheriff,  or  Stewart- 
*'  depute,  or  their  Substitutes,  to  find  the  irritancy  incurred, 
*'  and  to  decern  in  the  removing,  any  practice  to  the  contrary 
**  notwithstanding."  And  whereas  the  said  B  is  resting  and 
owing  to  the  complainer  the  sum  of  pounds 

Sterling,  as  two  year's  tack-duty  of  the  said  lands,  at  and 
preceding  Whitsunday  last,  which  he  refuses  to  pay,  where- 
by, in  terms  of  the  said  Act  of  Sederunt,  he  has  irritated 
the  said  tack :  Therefore,  it  ought  to  be  found  and  de- 
clared, by  my  sentence  and  decree,  that  he,  the  said  B, 
defender,  has  irritated  his  said  tack,  by  suffering  two  years* 
rents  to  be  in  arrear ;  and  which  being  so  found  and  declar- 
ed, it  OUGHT  and  should  be  farther  found  and  D£CI.ared, 
that  the  said  B  has  forfeited  all  right  and  title  to  the  said 
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taok,  and  to  the  possession  of  the  lan^fs  thereby  set;  and 
that  the  said  tack  (in  so  far  as  the  said  B  has  any  interest 
therein)  is  extinct,  void,  and  null,  in  all  time  coming,  as  rf 
it  had  never  been  made ;  And  the  said  B  should  be  de- 
cerned and  oaoAiNED  to  make  payment  to  the  complainer 
of  the  said  sum  of  L*  Sterling,  as  the  tack-duty  due  by 
him  for  the  crops  and  years  above  specified,  with  the  legil 
interest  thereof  from  the  respective  terms  when  the  same  fell 
due,  and  in  time  coming,  during  the  not  payment,  with  a 
fifth  part  more  of  penalty  incurred  through  failure ;  and 
ALSO  TO  FLIT  and  REMOVE  himself,  his  family,  cottars^  goods, 
and  gear,  from  the  said  lands,  against  the  term  of 
next,  to  the  effect  the  complainer,  or  others  in  his  name, 
may  enter  thereto,  and  peaceably  possess  and  enjoy  the  sam6 
at  pleasure.  And  he  ought  further  to  be  decerned  afid 
ORDAINED  to  make  payment  to  the  complainer  of  the  sum 
of  five  pounds,  or  such  sum  as  shall  be  modified^  in  name  of 
damages,  and  as  the  expense  of  the  process  to  follow  here- 
on, besides  the  expense  of  extracting  the  decree  to  be  pro* 
nounced  therein,  conform  to  the  laws  and  daily  practice, 
used  and  observed  in  the  like  cases,  as  is  alleged.    THSRs<i 

FORE,  &c. 

V.  Forms  of  paocsDURB  relative  to  the  hypothjsc. 

Formerly,  when  a  poindmg  had  the  effect  of  carrying  off 
the  property  of  a  tenant,  and  where  there  were  no  means  of 
defeating  the  preference  which  was  obtained  by  that  dili- 
gence, it  was  freely  resorted  to,  and  it  held  out  an  encou- 
ragement to  the  creditor  of  the  tenant  to  pursue  that  me- 
thod of  recovering  his  debt  in  preference  to  any  other.  But 
the  influence  of  the  bankrupt  statutes,  and  the  salutary  re«< 
gulations  which  they  have  introduced,  while  they  enable 
other  creditors  to  defeat  the  preferences  which  poinding 
formerly  bestowed,  have  also  put  the  disposal  of  the  proper- 
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ty  under  the  control  of  the  Sheriff,  and  the  effect  of  tbis 
has  been,  to  give  an  important  turn  to  the  course  of  legal 
diligence. 

A  creditor  who  has  no  preference  to  expect  from  a  poinds 
ing,  and  no  advantage  to  derive  by  selling  the  poinded  goods, 
and  accounting  only  for  the  appreciated  value,  wiH  resort 
rather  to  the  aid  of  personal  diligence,  and  the  caption  wOl 
bring  the  resources  of  the  dd[>tor  into  activity,  more  effec- 
tually than  even  die  poindmg. 

The  pcrinding  wiH  therefore  be  less  frequaitly  resorted 
to';  and  when  it  is  used,  the  landlord  will  find  it  more  ad- 
visable to  vindicate  his  right  before  the  Sheriff  (by  whom  the 
order  of  sale  in  the  poinding  is  to  be  given),  them  to  appear 
#a  the  ground,  and  obstruct  the  proceedings  of  die  messen- 
ger. 

The  protests  at  the  instance  ei  poinding  creditors,  their 
actions  in  consequence  of  their  diligence  being  obstructed; 
or  the  actions  against  those  creditors  at  the  instance  of  the 
landlords  will,  from  the  circumstances  which  have  been 
ptated,  in  a  great  measure  disappear  from  practice ;  at  the 
same  time,  some  of  those  fcmns  are  given,  in  case  they 
should  be  required. 

With  this  view  it  may  be  observe,  that  the  relief  com- 
petent to  the  creditor  of  the  tenant  arises  from  his  offering 
caution  to  the  landlord  for  payment  of  the  rent,  or  where 
H  is  payable  in  grain,  for  delivery  of  the  grain  in  terms  of 
the  obligations  in  the  lease ;  and  the  mode  of  transacting 
this,  is  either  by  privately  satisfying  the  landlord  on  the 
subject,  or  (should  he  start  any  difficulty)  by  offering  the 
security  under  the  form  of  instrument,  by  which  means  evi- 
dence of  the  offer  will  be  preserved,  which  will  form  the 
ground  on  which  the  creditor's  action  of  damages  must  de- 
pend. 
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iTutrument  of  Protest  against  a  Landlord. 

At  ,  and  within  the  manor-place  thereof,  the 

day  of  .  18  years.  In  presence  of  me,  no- 
tary-public,  and  of  the  witnesses  after  designed,  and  hereto 
subseribing,  compeared  L,  as  attorney  for  M,  and  passed 
with  us  to  the  presence  of  A,  heritable  proprietor  of  the 
lands  of  set  to  B,  at  least  landlord  to  the  said 

B  in  the  said  lands,  the  said  attorney  having  and  hold- 
ing in  his  hands  letters  of  homing  and  poinding,  of  date 
,  obtained  at  the  instance  of  the  said  M,  against 
the  said  B,  for  payment  to  him  of  {here  state  the  nature  and 
extent  qf  the  debt  J,  with  the  executions  of  the  said  letters 
bearing  date  ;  which  diligence  and  execi|- 

lions  the  said  L  delivered  to  me  the  said  notary-public,  to 
be  read  to  the  said  A,  and  witnesses  present,  which  accord* 
ingly  I  did  ;  and  thereafter  the  said  L,  as  attorney  fore- 
said, represented  to  the  said  A,  that  as  the  days  of  the 
charge  given  on  the  said  letters  had  expired,  without  pay- 
ment having  been  made  by  the  said  B,  of  the  debt  charged 
for,  a  poinding  of  his  effects  was  immediately  to  take  place ; 
and  in  order  to  secure  the  said  A  in  payment  of  the  rent  to 
the  full  extent  of  his  claim  of  hypothec,  he  made  offer  of  a 
bond  of  caution  granted  by  the  said  M  and  N,  whereby 
they  became  bound,  jomtly  and  severally,  to  make  payment 
to  the  said  A,  his  heirs  and  assignees,  to  the  sum  of  L.  , 
as  the  rent  of  the  said  lands  for  the  current  year,  and  that 
at  the  term  of  ,  with  a  fifth  part  more  of  the 

siud  sum  of  liquidate  penalty,  in  case  of  failure,  and  the 
legal  interest  thereof  from  the  term  of  , 

and  yearly  and  termly  thereafter  during  the  not  payment 
thereof:  which  bond  of  caution  the  said  L  delivered 
to  me  to  be  read  to  the  said  A,  and  the  witnesses  fore- 
said, and  which  was  accordingly  done;  and  the  said  A 
having  declined  to  accept  of  the  said  bond  of  caution, 
or  to  consent  to  allow  the  poinding  to  proceed,  the  said 
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L»  as  procurator  foresaid,  protested,  (hat,  ip  case  t{|0 
messenger  should  be  deforced  ia  the  said  poinding,  or  the 
same  in  any  way  obstructed  by  the  said  A,  or  any  in  his 
name,  or  by  his  connivance,  he  and  they  should  be  liable, 
jointly  and  severally,  to  the  said  M,  in  payment  of  the  said 
debt  contuned  in  the  said  diligence,  principal,  interest  and 
expenses,  as  well  as  for  the  expense  and  damage  to  which 
the  said  B  may  be  thereby  exposed.  Whereupon,  and 
upon  all  and  sundry  the  premises,  the  said  L  took  instru- 
ments in  my  hand.  These  things  were  so  done,  place  and 
date  foresaid,  in  presence  of  O  and  P,  witnesses  to  the  pre- 
mises, specially  called  and  required. 

K N.P. 

*  O,  xmtness, 
P,  witness* 

Bond  of  Caution  offered  to  tie  Landlord. 

I,  M.  CONSIDERING  that,  in  virtue  of  letters  of  horning 
and  poinding,  dated  and  signeted  , ,  I  proposed 

to  poind  the  corns  and  other  effects  of  B,  tenapt  in  the  lands 
of  ,  for  payment  of  the  sums  of  naoney  contain- 

ed in  the  said  letters  of  horning ;  and  it  being  reasonable 
that  A,  the  landlord  of  the  said  B,  should  be  secured  in 
pajrment  of  the  current  year's  rent  of  the  said  lands,  for 
which  he  has  a  right  of  hypothec  oyer  the  crop  and  stocking 
on  the  lands :  Therefore  |,  the  said  M,  as  principal,  and  I, 
N,  cautioner,  with  and  for  the  said  M,  bind  and  oblige  our- 
selves, conjunctly  and  severally*  our  heirs,  executors,  and 
successors,  to  make  payment  to  the  said  A,  landlord  to  the 
said  B,  of  the  sum  of  L.  ,  being  the  rent  of  the  said 

lands  for  the  current  year,  and  that  at  the  terms  following^ 
viz.  {here  mention  them  as  in  the  lease) ^  with  afifUi  part  more 
of  the  said  principal  sum  of  liquidate  penalty,  in  case  of 
failure,  and  the  legal  interest  thereof  from  the  said  term  of 
J,  and  yearly  and  termly  thereafler  during  the 
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not  payment.  And  I,  the  said  M,  hereby  bind  and  oblige 
n^yselfy  my  heirs,  executors,  and  suiecessorsy  to  free  and  re? 
Here,  harmless  and  sicaithless  keep  the  said  N  and  his  fore  *> 
saifjs,  from  payment  of  the  said  sums,  principal,  interest, 
^Eid  penalty,  or  any  part  thereof,  and  of  all  damage  and  ex- 
pense he  may  sustain  through  his  becoming  bound  in  man- 
ner herein  es^pressed ;  and  we  consent  to  the  regi&xaa- 
TiON  hereof  in  the  boo)^s.of  Council  and  Session,  or  others 
competent,  that  letters  of  hprning,  on  six  days  charge,  and 
all  other  execution  necessary,  may  pass  on  a  decree  to  be 
interpoued  hereto,  in  commpn  form  ;  and  for  that  purpose 

CONSTITUTE 

pi^  prpcurators,  &c.    In  witness 

Where  any  pgrt  of  the  rent  is  payable  in  grainy  an  obli- 
gation to  deliver  the  grain  of  the  current  year  at  the  terms, 
and  under  the  penalty  expressed  in  the  lease,  must  be  added 
to  the  obligation.  The  terms  pf  the  leas^  will  regulate  this 
part  of  the  obligation. 

Schedtde  of  Poinding  of  ike  Crop  of  a  Tenani.  ^ 

I,  W  G,  MESSENGER  Rt  ARMS,  by  virtue  of  letters  of 
horning,  containing  warrant  to  poind,  dated  and  signeted 
(  ,  rabed  at  the  instance  of  M  against  B,  pre- 

sent  tenant  in  -  ,  and  of  an  execution  of  charge 

thereon,  by  messenger  at  arms,  bearing  him 

to  have  passed  upon  the  and  to  have  lawfully 

commanded  and  charged  the  said  B  to  make  payment  to 
the  said  M  of  the  sum  of  L.  Sterling  of  principal, 

and  of  the  interest  thereof,  with  L.  Sterling  of  pe- 

nalty incurred  through  failure,  all  contained  in  a  bond  and 
obligation,  bearing  date  ,  granted  by  the  said 

B  and  by  G,  upon  the  narrative  that  the  said  M  bad  agreed 
to  allow  the  s^d  B  a  credit  upon  a  cash-account,  to  be  kept 
in  their  books  in  name  of  the  said  B,  to  the  extent  of  L. 
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Sterling,  with  a  fifth  part  more  of  liquidate  expense 
in  case  of  failure ;  which  bond  is  registered  in  the  books  of 
Council  and  SessifHi  «»  ,  and  conform  to  a  stated 

account,  made  out  and  subscribed  in  manner  mentioned  in 
said  bond,  as  is  all  more  particularly  expressed  in  the  said 
letters  of  horning  and  executions  ^.thereof ;  past  with  the 
notary-public,  appraisers,  and  witnesses,  after  mentioned,  to 
the  lands  uid  farm  of  ,  at  present  possessed  by 

the  said  B,  akd  therb,  after  crying  three  seyeral  oyesses, 
by  open  proelamation,  and  by  publicly  reading  the  said  let- 
ters of  horning/and  execution  of  dtarge,  In  his  Majesty's 

NAME  and  AUTHORITY,  I  lawfully  APPREHENDBB  and  POIKS- 

XD  thd  wheat,  barley,  oats,  peas,  and  beans,  growing  upon 
the  several  parts  after  expressed  of  the  said  lands ;  and  for 
appreciating  and  valuing  the  said  victual,  I  adduced  9nd 
appointed  R  S  and  J  D,  licensed  appraisers,  who,  after 
swearing  the  oath  dejtdeli^  &c.,  appreciated  and  valued  the 
same  to  the  particular  values  and  prices  after  mentioned ; 
tiz.  The  wheat  on  the  caster  park  at  per  boll,  fodder 

included :  Item,  oats  in  the  said  park  at  per  boll,  with 

the  fodder,  &c.  &c.,  and  that  as  the  same  should  amount  to 
when  cut  down,  cast  to  the  proof,  thrashed  and  dighted ; 
AND  I  delivered  repps  and  samples  of  the  said  several  kinds 
of  victual  growing  in  the  said  lands  to  G,  as  procurator  for 
the  said  M,  who  thereupon  asked  and  took  instruments  in 
the  hands  of  J  M,  notary-public.  All  these  things  w»e  so 
done  on  the  ground  of  the  said  lands  on         day  of  » 

before  these  witnesses,  W  R  and  R  A* 

W  G,  messesger* 

G,  attorney.  J  M,  n.  p* 

W  R,  xjoUness* 

R  A,  xminess* 

The  messenger's  execution  correspcmds  with  this  sche- 
dule, and  it  is  unnecessary  to  repeat  a  form  varying  so  little 
from  the  schedule,  and  which  is  suffiaently  known  to  the 
messenger. 
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Summons  est  the  instance  of  the  Landlord  against  a  Credifm 
of  the  TenantSf  by  whom  the  Effects  have  been  carried  off,  * 

Gbobgx  tmb  FouKtHi  by  the  grace  of  God»  of  the  Unit- 
ed Kbgdom  of  Great  Britain  and  Ireland,  King,  Defender 
<»f  the  Faith,  To 

messeng^s  at  arms,  our  dier^ffs  in  that  part,  jointly  and  se* 
verally,  apedally  constituted^  greeting :  Whereas  it  is 
Immbly  neant  and  shewn  to  us  by  our  lovite  A,  That  by 
tack,  dated  $  the  pursuer  set  to  B  the  lands  of 

,  for  the  space  of  ,  at  the  yearly 

tack-duty  of  L.  Sterling,  payable  at  the  terms^  &c. 

with  a  fifth  part  more  of  penalty,  in  case  of  failure,  and 
bearing  interest  from  the  respective  terms  of  pajnnent 
during  the  not^payment  thereof:  That,  in  virtue  of  the 
stud  tack,  the  said  B  entered  into  possession  of  the  said 
farm ;  and  that  he  is  not  only  due  the  current  year's  rent 
amounting  to  the  sum  of  L«  Sterling,  payable  at  the 

terms  of  >  hut  is  also  due  a  considerable  arrear  of 

raat ;  AvD  WHEBBAS  D  and  £  having  intromitted  with,  used 
and  disposed  of  as  much  of  the  crop  of  the  present  year  which 
grew  on  the  said  farm  possessed  by  B,  and  of  the  stocking 
which  pastured  thereon  for  that  period,  as  is  worth  the  sum 
of  L.  Sterling ;  they  are  liable  to  the  pursuer,  jointly 

and  severally,  for  the  said  current  year's  rent ;  Therefore, 
the  said  D  and  £  ought  and  should  be  decerned  and 
ORDAINED,  by  decree  of  the  Lords  of  our  Council  and 
Session,  jointly  and  severally,  to  make  payment  to  the 
pursuer  of  the  said  sum  of  L«  Sterling,  being  the  cur- 

rent rent  for  which  the  pursuer's  right  of  hypothec  over  thp 

*  Where  the  creditors  of  a  tenant,  or  others  connected  with  him,  have 
intromitted  with,  or  carried  off  effects  falling  under  the  landlord's  right 
^  hfpofiific,  Uie  usual  course  is  for  the  landiotd  to  present  a  sumniary 
Implication  to  the  JFudge-oidinary,  stating  the  ^t,  and  praying  that  the 
effects  or  thdr  value  may  be  restored  to  the  operation  of  the  landord's 
right. 
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said  crop  and  stocking  intromitted  with  by  them  extends, 
with  interest  thereof  from  the  terms  of  , 

and  in  time  coming  during  the  not  payment  thereof:  And 
FURTHER,  they  OUGHT  and  should  be  decerked  and  •  or^ 
DAiNED,  by  decree  foresaid,  to  make  payment  to  the  pnr- 
suer  of  the  sum  of  L.50  Sterling,  or  such  other  sum  as  the 
said  Lords  shall  modify  as  the  expense  of  the  process  to 
follow  hereon,  besides  the  expense  of  extracting  the  de- 
cree to  be  pronounced  therein,  af^er  the  form  and  tenor 
of  the  writs  libelled  on,  and  laws  and  daily  practice  of  Scot- 
land, used  and  observed  in  the  like  cases,  in  al)  points,  as  is 
alleged. 

Our  will  is  herefore,  &c* 

Where  the  goods  of  a  tenant  have  been  poinded,  they 
are  not  now  removed,  as  was  formerly  the  custom,  but  the 
execution  of  poinding  is  reported  to  the  Sheriff,  who  gives 
a  warrant  for  rouping  the  goods  to  the  extent  of  the  debt 
and  expenses.  The  proper  form  of  proceeding  on  the 
]andlord*s  part,  therefore,  is  to  present  a  petition  to  the 
Sheriff,  stating  the  nature  and  extent  of  his  claim  of  hy- 
pothec ;  and  where  the  poinding  has  taken  place  before  the 
term  of  pa3rment,  to  crave  that  the  rent  shall  be  consigned, 
or  caution  found  by  the  poinding  creditor  for  the  current 
year's  rent,  before  the  sale  be  allowed ;  or  where  it  has 
taken  place  after  the  term,  either  that  payment  shall  be 
made  to  him  of  the  current  rent,  or  that  grain  to  the  value 
of  that  rent  shall  be  left  untouched. 

Summons  at  the  instance  of  the  Creditor  of  a  Tenant^  vihose 
Diligence  has  been  interrupted  by  the  Landlord. 

George,  &c.  our  lovite  M,  That  he,  by  a  bill  dated 

9  drawn  by  him  upon,  and  accepted  by  B,  ordered 

him,  after  date,  to  have  paid  to  the  drawer. 
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or  order,  the  sutn  L.  for  value ;  which  bill  was  duly 

protested  for  not-payment)  and  the  instrument  of  protest, 
taken  thereon,  registered  in  the  books  of  our  Council  and 
Session,  and  a  decree  of  the  Lords  thereof  interponed  there- 
to on  the  ,  on  which  the  pursuer  raised  letters  of 
homing  and  poinding  against  the  said  M,  which  are  dated 
and  signeted  :  That  in  virtue  thereof 

,  messenger  at  arms,  did,  upon  the  day 

of  ,  pass  to  the  ground  of  (here  detail  thejacis  as 

stated  in  the  execution  of  deforcement^  returned  by  the  mes* 
sengerj  :  That  by  thus  deforcing  the  said  messenger  in  the 
regular  execution  of  his  duty,  under  an  alleged  title  as  land* 
lord  to  B,  and  proprietor  of  the  said  lands,  the  said  A  has 
subjected  himself  in  payment  of  the  said  debt  due  to  the 
pursuerj-and  in  damages :  Therefore,  it  ouoht  and  should 
be  FouxD  and  declared,  by  decree  of  the  Lords  of  our 
Council  and  Session,  that  the  said  A  did,  in  an  irregular 
and  illegal  manner,  interpose  and  obstruct  the  legal  dili- 
gence of  the  pursuer ;  and  the  same  being  so  found,  the 
said  A  OUGHT  and  should  be  decerned  and  ordained, 
by  decree  foresaid,  to  mftke  payment  to  the  pursuer  of  the 
foresaid  principal  sum  of  L.  Sterling,  and  interest 

thereof  since  the  same  fell  due,  and  in  time  coming  until 
payment :  together  with  the  sum  of  L.IO  Sterling,  or 
such  sura,  less  or  more,  as  our  said  Lords  shall  modify  in 
name  of  damages,  and  as  the  expense  of  the  proceedings 
which  the  interference  of  the  said  A  rendered  useless  ;  as 
ALSO  of  the  sum  of  L.50  Sterling,  or  such  sum  as  the  said 
Lords  shall  modify  as  the  expense  of  the  process  to  follow 
hereon,  besides  the  expense  of  extracting  the  decree  to  be 
pronounced  therein,  after  the  form  and  tenor  of  the  letters 
of  homing  and  execution  of  poinding,  and  laws  and  daily 
practice  of  Scotland,  used  and  observed  iii  .the  like  cases, 
in  all  points,  as  is  alleged. 

Our  will  is  hergforE;  Sic. 
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I'beae  ibrms  will  very  seldom  be  regcnrted  tO|  as  tha  ap- 
plication to  the  SherifFy  where  a  poinding  is  attempted^  will 
supply  their  place:  The  next  form  is  that  of  an  application 
for  a  sequestration. 


Petition Jbr  the  Sequestration  of  a  Tenant*  s  Effects. 

Unto  the  Honourable  the  Sheriff  of  E, 

The  Petition  of  A, ■ 

Humbly  Sheweth, 

That  by  tack  entered  into  between  the  petitioner  and  B, 
on  the  one  and  other  parts,  bearing  date  ,  the 

petitioner  set  to  the  said  B  all  and  whole,  &c»  and  that 
for  the  space  of  nineteen  years,  commencing  ; 

For  which  causes,  the  said  B  thereby  bound  and  obliged 
himself  to  pay  to  the  petitioner  the  sum  of  L.         Sterling, 
in  name  of  tack-duty,  for  the  first  crop  and  year 
for  the  houses  and  parks  of  ,  with  six  per  cent* 

for  the  sum  to  be  expended  by  the  petitioner,  in  repairing 
the  said  house  and  offices,  to  be  p^d  with  the  rent  yearly, 
after  the  repairs  were  made ,  and  that  at  two  terms  in  the 
year,  Whitsunday  and  Lammas,  by  equal  portions,  begin- 
ning the  first  term's  payment  at  Whitsunday,  ,  and 
the  next  at  Lammas  thereafter,  for  crop  ,  and  so 
forth  thereafter,  with  L.  Sterling  for  each  term's  failure ; 
as  an  extract  of  the  said  tack,  containing  several  other  clauses, 
registered  in  the  books  of  Session        ,  bears. 

That  the  said  B  is  indebted  to  the  petitioner  in  the  sum 
of  L.  Sterling,  as  the  rent  due  for  his  possession, 

crop  and  year  which  was  payable   at  Whitsunday 

and  Lammas  ;  the  like  sum  of  L.  for  crop 

and  year  ,  of  which  one  half  was  due  at  Whitsunday 

last,  and  the  remainder  will  be  payable  at  Lammas  next, 
besides  the  termly  failures  incurred,  and  the  current  year's 
rent,  which  will  be  payable  at  Whitsunday  and  Lammas 
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;  and  farther,  the  petitioner  having  expended  L. 
in  repairs  on  the  said  houses  and  fences^  as  acknovrledged 
by  the  said  B  in  a  renunciation  of  his  tack  herewith  pro« 
ducedy  he,  the  said  B,  is  due  the  per  centagt  thereof  which 
being  payable  along  with  the  said  rent,  was  declared  to  be 
a  rent  by  the  said  tack  ;  and  at  Whitsunday  and  Lammat 
9  he  ought  to  have  paid  the  first  year's  rent,  being 
L.  ,  alongst  with  the  rent  for  crop  and  year  ^ 

and  he  ought  to  have  paid  L.  Sterling  at  Whitsun- 

day last,  all  which  is  still  resting  and  owing  to  the  peti<^ 
tioner. 

That  the  petitioner  has  by  law  a  right  of  hypothec  for 
the  foresaid  year's  rent,  crop  ,  payable  at  Whitsunday 

last,  and  Lammas  next,  as  well  as  for  the  rent  and  interest 
that  will  be  due  for  the  present  crop  and  year  ;  and 

seeing  the  crop  and  stocking  on  the  said  lands  is  liable  to  be 
embezzled  and  abstracted  to  the  prejudice  of  the  petitioner's 
right  of  hypothec  unless  a  remedy  be  applied. 

May  it  thereforb  please  your  Lordship  to  grant  war* 
rant  to  your  clerks  of  court,  or  their  servant,  to  repair 
to  the  said  houses  and  farms  of  ,  and  there 

to  INVENTORY  and  SEQUESTRATE  thc.whole  corn,  cat- 
tle, household  furniture,  and  other  effects  found  there- 
bn,  in  security  to  the  petitioner  of  the  rent,  crop  , 
and  of  the  current  crop,  with  the  termly  failures  in- 
curred ;  AND  thereafter  to  roup  as  much  thereof  as 
will  satisfy  and  pay  the  foresaid  rents  and  penalties  al^ 
ready  due ;  together  with  the  expense  of  sequestration 
and  roup,  and  the  remainder  to  remain  under  seques*> 
tration  till  further  orders^  (Or  application  may  he  made 
Jbr  rouping  to  the  extent  of  the  different  terms*  rentSy  the 
UUs  being  made  payable  at  the  respective  terms  of  pay'* 
ment  of  these  rents.) 

According  to  jusricx,  &c 
This  is  signed  by  a  SoUeitor  before  the  Sker^'(}QUrt. 
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Deliverance  hy  the  Sheriff! 

(Date).  The  Sheriff  having  considered  this  pefitionf^ 
with  the  writs  produced  therewith,  grants  warrant  to  thd 
clerk  of  coiirt»  or  his  servant,  to  re^* 

pair  to  the  houses  and  farm  off  ,  and  there 

to  make  inyentory  of>  and  sequestrate  the  cattle,  household 
furnitutei  and  other  e£fects  that  shall  be  found  thereon,  for 
security  and  payment  to  the  petitio&er  of  the  rent  mentioned 
in  the  petition  for  crop  and  year  ,  and  expenses ;  and 

also  to  make  inventory  of,  and  sequestrate  the  whde  corns, 
cattle,  and  other  e£fects  on  the  said  grounds,  for  security 
and  payment  to  the  petitioner  of  the  rents  maitioned  in  thd 
petition,  for  the  current  year's  crop  and  expenses*  Allows 
the  within-designed  B  to  see  and  answer  the  petition,  wittx 
respect  to  the  conclusion,  for  rouptng  the  said  sequestrated 
effects,  and  appoints  him  to  be  summoned  and  served  with  a 
copy  of  the  petition  and  this  interlocutor. 

Signed  by  the  Sheriff* 


Charge  by  the  Officer^  subjoined  to  the  copy  of  the  Petition 

and  Deliverance* 

I,  Sheriff*officer,  summov  you,  the 

above  named  and  designed  B,  to  compear  before  the  Sheriff' 
of  £— ,  on  the  of  ,  in  the  hour  of  cause. 

To  ANSWER  at  the  instance  of  A  ;  that  is  to  say,  to  hear 
and  see  warrant  of  roup,  granted,  &c.    This  I  do,  on  the 

,  before  these  witnesses,  J  S  and  W  R. 

Signed  by  the  Officer. 

At  the  same  time  of  intimating  the  petition  to  the  tenant  i 
the  goods  are  inventoried  in  thia  form :-— 
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Inventofy  of  the  cattle,  homl^dd  fiirirftiney  and  other 
eflEects  in  the  house,  garden,  and  parlM  of  » 

and  also  open  the  farm  of  ,  both  lying,  &c.  pes* 

sessed  by  B,  tacksman  of  the  said  subjects,  sequestrated  in 
virtue  of  the  Sheriff-substilute  of  the  county  of  E  his  war* 
rant  of  sequestration,  dated  the  ,  obtained  at  the 

instance  of  A,  for  security  and  (layHient  to  him  of  L« 
as  the  rent  of  said  subject,  crq>,  and  year  ,  payable  at 

Whitsunday  and  Lammas  ,  by  equal  portions,  and 

L»  as  the  year's  interest  of  L«  Sterling,- 

bestowed  by  the  said  A  on  the  bouses  and  fences  of  ' 

,  and  payable  by  the  said  B  at  Whitsunday  and 
Lammas  ,  by  equal  proportions,  and  expenses  in  thd 
premises ;  as  also,  inventory  of  the  whole  com  on  the  said 
subjects,  sequestrated  for  security  and  payment  to  the  stt^ 
A,  of  L.  and  L.  as  the  rent  of  the  current  crop 

and  year  ,  payable  at  Whitsunday  and  Lammas 

,  by  equd  portions,  with  the  espeosest 


In  the  Home. 

Blue  Room.  A  chintz  bed,  feather*bed,  bolster  and  pil- 
lows, three  pair  of  blankets,  a  carpet,  two  arm-chairs,  two 
pair  of  domick  curtains,  a  scruloire,  a  looking-glass,  a  pic* 
ture  with  a  gilded  frame,  and  a  chamber  chimney* 
.  In  the  same  tuoy  thejumiture  in  the  other  rooms  rfihe  house 
mU  be  specified* 

Cattle.  Two  horses,  two  mares,  eight  milch  cows,  eleven 
sdrks,  from  one  to  three  years  old. 

Labouring  implements.  Two  close  bbdieil  carts,  mounted 
on  wheels,  two  open  carts  unmounted,  a  stand  of  fanners, 
two  ploughs  with  their  graith,  four  harrows. 

• 

Corns.  The  Fauld  park,  all  oats,  &c.,  said  by  B  to  be 
sold  and  paid  for :   Byre  park,  growing  beans,  &c. 

VOL.  II.  X 
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"I,  J  Sf  serrajit  to  the  sherifF-clerk  of  £,  to  whom 
the  within  mentioned  warrant  of  sequestration  is  directed^ 
hereby  not  only  sEauEsxRATE  the  cattle,  farniturey  and 
other  goods  and  effects  contained  in  the  before-written 
inventory  thereof^  to  the  effect  mentioned  in  the  said 
warrant  of  sequestration ;  but  also,  in  his  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the 
Sheriff  of  £,  prohibit  and  discharge  you,  the  within-de- 
ngoed  B,  and  all  others  his  Majesty's  lieges,  from  meddling 
or  intromitting  with  all  or  any  part  of  the  goods  so  seques- 
trated, directly  or  indirectly,  in  any  sort,  under  whatever 
colour  or  pretence,  until  the  sequestration  be  removed ;  with 
CERTIFICATION  to  you,  and  all  such  as  shall  presume  to  do 
in  the  contrary,  that  you  will  be  prosecuted  as  accords  of 
tow.    This  I  do  the  day  of  18      years. 

JS. 

S,  messenget^ 

A  regular  execution  is  extended  of  the  intimation  of  the 
petition  to  the  tenant,  and  of  the  inventorying  and  seques- 
trating the  effects,  and  the  petition,  with  these  executions, 
is  moved  in  court  on  the  day  of  appearance.  If  the  tenant 
does  not  appear,  protestation  will  be  taken,  and  the  Sheriff 
will  give  an  order  to  roup  as  much  of  the  effects' as  may  be 
necessary  for  paying  the  rents ;  or,  should  the  tenant  appear, 
he  will  be  heard  why  the  sequestration  ought  to  be  removed, 
and  the  judge  will  decide  according  to  the  justice  of  the 
case,  and  reftiove  the  sequestration,  or  order  the  roup  to 
proceed,  as  may  be  proper. 

VI.  Forms  under  the  act  of  sederunt  I?56. 
Summons  before  the   Sheriff'  far  forcing  a  Tenant  to  find 
C(mti€nfor  Five  CfopSy  under  the  Act  of  SedertaU^  14^ 
December  1756. 

M,  Esq.  his  Majesty's  Sheriff-depute  for  the  shirer  of 
,  shewn  to  me  by  A,  That,  by  tack,  of  date  , 
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entered  into  between  the  complainer  on  the  onis  part»  and 
B  on  the  other  part^  the  complainer.  Bet  to  the  said  B^ 
All  and  Whole  ,  and  that  for  the  space  of 

9  from  and  after  the  term  of  , 

which  18  thereby  declared  to  have  been  the  term  of  entry 
thereto;  andj  upon  the  other  part,  the  said  B  bound  and 
obliged  himself  to  make  payment  to  the  complainer  of  the 
sum  of  L. .  of  tack-dttty,  and  that  at  two  terms  in  the 

year,  beginning  the  first  term's  payment,  &c«  and  so  forth 
termly  thereafter,  during  the  currency  of  the  sud  tack,  aa 
the  same,  containing  a  penalty  of  L»  ,  in  itself  more 

fully  bears.  And  whbbeas,  by  Act  of  Sederunt  of  the 
Lords  of  Council  and  Session,  dated  the  14th  day  of  De* 
cember  1756»  it  is  enacted,  *^  That  where  a  tenant  shall  ruo 
**  in  arrear  of  one  full  year's  rent»  or  shall  desert  his  pos-? 
*^  session  and  leave  it  unlaboured  at  the  usual  time .  of  k^ 
**  bouring ;  in  these  or  either  of  these  cases,  it  shall  be 
f '  lawful  to  the  heritor,  or  other  aetter  of  the  landiB,  to  bring 
**  his  action  against  the  tenant,  before  the  Judge-wdinary^ 
<<  who  is  thereby  empowered  and  reqmred  to.  decent  and 
*^  ordain  the  tenant  to  find  caution  for  the  arrears,  and  for 
<*  payment  of  the  rent  for  the  five  crops  following,  widiin  a 
**  certain  time  to  be  limited  by  the  Judge ;  and  failing  there*' 
**  of>  to  decern  the  tenant  summarily  to  remove,  and.to  eject 
**  him  in  the  same  manner  as  if  the  tack  were  determined,  ** 
and  true  it  is,  that  the  said  B,  defender,  is  not  only  in  ar« 
rear  of  rent  for  more  than  one  year,  being  at  present  in* 
debted  to  the  complainer  in  the  sum  of  L.  Sterling,  as 

the  arrears  of  rent  due  at  the  term  of  Whitsunday  last,  but 
has  deserted  his  possession,  and  has  suffered  part  of  the  farm 
to  be  unlaboured,:  *    Therefore,  in  terms  of,  and  in  con- 

*  These  seem  to  be  the  Words  of  style ;  but  it  it  unnecessary  to  prove 
this  part  of  the  libel,  as  the  allowing  the  rent  to  fall  in  airear  is  suf- 
ficient 

x2 
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fofttidtf  with  the  said  Act  of  Sederunt,  the  ssiid  B,  defiesidef  , 
ought  and  diould  he  decerned  and  ordained  to  find  caiitkHi  to 
jpfty  to  the  cotnplainer  the  said  sum  of  L.  Sterling,  being 
the  arrears  of  rent  due  by  him  at  the  sdd  term  of  Whit- 
dunday  last ;  akd  also  to  find  suffident  caution  to  ptty  thtf 
eompiainer  L.  jrearly,  aiS  the  rent  of  the  sidd  fiurm^ 

for  die  five  following  crops,  tiz.  from  the  said  term  of  Whit^ 
Sunday  last  to  the  term  of  Whitsunday  18  ,  inclusivef 
payable  at  the  terms,  and  in  the  proportions  above  sped*, 
fied;  AKD  VAitiNG  of  the  said  B*s  f&nding  cautioii,  h^ 
Ought  and  should  be  decerned  and  ordained,  instantly  to 
to  flit  and  remove  hinteelf,  his  wife,  family,  servants,  cotlars, 
and  dependimts,  goods  and  gear,  furth  and  from  the  said 
lands  of  ,  and  to  leave  the  same  void  and  redd^ 

to  the  eSed  the  eompiainer,  and  others  in  his  name,  may 
enter  theretOi  oiid  peaceably  possess  and  enjoy  the  staae  in 
aU  time  coming,  conform  to  the  laws  and  daify  practice  of 
Scotbnd,  used  aiid  obseirved  in  the  like  cases  in  all  petets 
as  is  atteged* 

THXKZjfcasLii,  &Cr  in  common Jbtfm 

:  The  defoace  in  this  aetkni  ought  generally  to  consist  of 
psiyment  of  the  year's  rent:  immediate  payment,  previous  to 
any  decree  behig  pronounced,  will  secure  the  dismiss^  of  the 
iiction ;  even  a  partial  paymmit,  which  reduces  the  arrears  be^ 
Itjw  the  yea/s  rent,  will  have  that  effect.  But,  B&er  instil 
toting  the  action,  the  landlord  cannot  be  obliged  to  accept 
of  less  than  the  full  arrears,  and  therefote  he  wiD  have  hun^ 
tfelf  to  blame  if  by  accepting  partial  payments  he  admits  of 
such  defences.  The  cases  stated  in  the  text  will  point  out 
the  other  grounds  of  defence  which  may  occur*  The  judg^ 
ment  of  the  Sheriff  may  be  brought  under  review  of  the 
Court  of  Session  by  advocation* 

When  no  defence  occurs,  and  where  the  tenant  is  unable 
to  pay  the  whole  arreai:^,  he  must  find  caution ;  and  for 
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dug  purpose  the  Judge-ordinary  will  lq[>point'a  time.  The 
bond  18  in  the  Allowing  terms  :-p- 

Band  ^Caution,  in  terms  of  the  Act  qfSederuntp 
•  Utk  December  1756: 

If  B,  tenant  to  A,  in  the  lands  of  » 

coNsii)ERiKG  that  the  said  A  Ijas  raised  and  insisted  in  a 
process  against  me,  before  the  Sheriff  of  »  conclud- 

ir^  fat  my  finding  eaution  *  for  payment  of  the  sum  of 
I«»  9  as  a  year's  rent  of  my  said  possession,  at  the 

term  <tf  ,  for  which  I  have  fallen  in  arrears,  and 

for  the  rent  of  five  subsequent  crops,  during  which  period 
the  tack  between  us  subsists ;  and  failing  of  my  finding 
such  caution,  that  I  shall  be  removed  from  my  possession, 
in  terms  of  an  Act  of  Sederunt  of  the  Lords  of  Council  and 
Session,  dated  the  14th  day  of  December  1756  i  AWd  the 
said  Sheriff,  by  an  interlocutor  bearing  date  the  p 

having  ordained  me  to  find  caution  to  the  effect  under  writ- 
ten :  Thereforb,  in  obedience  to  the  said  interlcutor,  I» 
the  said  B,  as  principal,  and  I,  L,  as  cautioner  for  and  with 
the  said  B,  bind  and  oblige  ourselves,  our  heirs,  executors, 
and  successors,  to  make  payment  to  the  said  A  of  the  fi^re- 
said  sum  of  If.  ,  being  one  year's  rent  of  the  said 

possession,  which  fell  due  at  >  and  that  against 

next,  with  a  fifth  part  more  of  liquidate  penalty 
in  case  of  failure,  and  the  legal  interest  of  the  said  sum, 
from  the  foresaid  term  of  ,  at  which  terms 

-Ae  same  fell  due,  and  in  thne  coming  till  pajrment :«  And 
ALSO  to  m^e  regular  payment  of  the  rent  of  the  said  pos^ 
:8essiony  for  the  five  crops  neict  ensuing,  at  the  tenns,  i^ 
the  manner,  and  under  the  penalty  specified  in  the  said 
tack.  And  I,  the  said  B,  hereby  bind  and  oblige  me  and 
my  fi)resaids,  to  ^elieve  the  said  L  and  his  foresaids,  from 
all  Ioss»  damage,  interest,  pr  expense  which  they  may  sus- 
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Udn  throagb  this  caudonar^r  obligation.  And  wb  covsent 
to  the  registration  hereof  in  the  books  of  Council  and  Ses- 
sion, or  others  competent,  that  letters  of  homing,  on  six 
days  charge,  and  all  other  execution  necessary,  may  pro- 
ceed on  a  decree  to  be  interponed  hereto,  in  form  as  effeirs ; 
and  for  that  purpose  we  constitute 

our  procurators,  &c. 

In  WITNS88  WHERX07,  &C. 

This  security  being  granted,  and  the  cautioner  approved 
of,  the  tenant  is  allowed  to  retain  his  possession ;  and  on 
every  future  failure,  as  to  these  five  crops,  diligence  may 
proceed  upon  this  bond  of  caution  against  the  tenant  and 
his  cautioner. 

Where  the  cautioner  is  not  approved  of,  or  where  caution 
is  not  found,  the  tenant,  in  terms  of  the  Act,  will  be  re* 
moved  from  his  possession  by  the  decree  of  the  Judge-or- 
dinary. 

yiL  Forms  of  the  c<3kstitution  of  the  baron  coitrt, 

AND  PROCEEDINGS  THEREIN. 

A  baron,  or  an  heritable  proprietor  holding  of  the 
Crown,  does  not  judge  himself,  but  acts  by  a  bailie»  to 

whom  he  gives  a  commission  in  the  following  terms. 

« 

Comminian  to  the  Bailie. 

I,  A,  heritable  proprietor  of  the  lands  herein  aftermen- 
tioned,  do  hereby  constitute  and  appoint  N  to  be  my 
baron  bailie  over  my  lands  of  ,  comprehending 

therein  the  lands  and  others  following  (here  describe  them), 
all  lying  within  the  parish  of  ,  and  shire  of  » 

inth  full  power  to  the  said  N  to  call,  begin,  fence,  hold,  and 
continue  baroft  courts  within  any  part  of  the  said  lands,  as 


■  -T 


often  as  he  shall  think  expedient,  either  for  in«bringing  and 
collecting  the  rents,  feu-duties,  and  others  due  to  me  furth 
of  the  said  lands  and  others ;  or  for  any  other  cause  which, 
by  the  laws  and  customs  of  the  realm,  falls  within  the  juris* 
diction  of  a  baron  bailie :  With  power  to  appoint  clerks, 
fiscals,  officers,  and  all  other  necessary  members  of  court,  or 
to  substitute  bailies  under  him  to  act  in  his  absence,  but  for 
whom  he  shall  not  be  answerable ;  and  to  cause  call  suits, 
fine  and  amerciate  absents,  punish  transgressors,  and  poind 
and  distrain  for  not  payment  of  the  rents,  and  other  profits 
and  duties,  or  fines,  or  amerciaments,  aad  to  use  and  do  all 
otlier  acts  and  things  which  any  other  baron  bailie  may  law- 
fully do :  Reserving  always  to  me  the  division  and  distribu- 
tion of  all  such  fines  and  amerciaments,  with  power  to  miti- 
gate and  modify  such  fines,  as  I  shall  judge  reasonable: 
Declaring  that  this  commission  of  bailiary  shall  continue 
in  fiill  force,  until  the  same  shall  be  recalled  by  me.  And 
I  CONSENT  to  the  REGISTRATION  hercof  in  the  books  of 
Council  and  Session,  or  others  competent,  therein  to  remain 
for  preservation ;  and  for  that  purpose  constitute 

my  procurators,  ^c*    In  wxthess 

WHEREOF,  &C. 

Before  the  bailie  caVi  act  under  this  commission  he  must, 
under  the  statue,  20th  Geo.  II,  c.  4S,  take  the  oatlis  to  go- 
vernment ;  he  then  appoints  a  clerk  of  court,  a  fiscal,  and 
an  officer,  for  excuting  his  sentences.  When  a  court  is 
called,  the  form  is  to  fence  it,  as  it  is  termed,  which  is  done 
by  the  officer  repeating  or  reading  as  follows :  **  1  pseend 
'*  and  FORBID,  in  his  Majesty's  name  and  authority,  and  in 
*^  name  and  authority  of  A,  and  N  his  baron  bailie,  any  per- 
**  son  or  per8on$  to  take  speech  uppn  them,  without  leave 
**  asked  and  given ;  or  in  any  shape  to  trouble  or  molest 
"  this  court,  under  the  pains  of  law :  God  save  the  King.  *' 
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After  whicfar,  the  judge  proceeds  to  the  buBbess  for  whi^ 
^e  court  is  called. 

It  has  been  explamed  in  the  text,*  how  little  the  criminal 
jurisdiction  of  the  barton  is  exercised,  even  where  a  criminal 
jurisdiction  is  possessed,  and  that  the  civil  jurisdiction  ex- 
tends no  farther  than  to  small  causes  between  those  dwell- 
ing on  the  lands,  where  the  demand  does  not  exceed  forty 
|dii)ling8,  and  to  the  power  of  recovering  feuduties  and  rents* 
It  is  the  last  of  those  only  to  which  it  is  necessary  to  attend 
<lt  piesent. 

la  lliis  court  it  is  competeut  for  the  landlord  to  pursue 
for  arrears  of  rent,  and  the^decree  of  the  baron  bailie  can  be 
enforced  only  by  poinding.  But  as  this  requires  an  ao- 
.quaintance  with  the  forms  of  proceeding,  of  which  the  officer 
of  a  baron  court  is  not  always  possessed,  the  sheriff-court 
will  in  the  ordinary  case  be  resorted  to,  in  order  that  all 
questicms  of  damages,  from  informal  procedure,  may  be  9- 
iroided.    The  following  are  the  forms  in  the  baron  court. 

Su^UfWns  brfore  the  Baron  Court. 

Complains  A  against  B,  That,  in  terms  of  a  tack  enter- 
ed into  between  them,  of  date  ,  the  said  B  w^ 
due  to  the  complainer  the  sum  of  L.  at  Whitsunday 
,  as  the  first  half  year's  rent  of  crop  and  year  , 
with  the  interest  thereof  from  that  term,  and  a  fifth  part 
more  incurred  through  iieulure ;  as  also,  {here  merlon  the 
other  term's  rent)  :  Therbfore,  the  said  defender  ovoOt 
and  SHOULD  be  decerned  and  ordained,  to  make  pay- 
ment to  the  complainer  of  the  said  sum  of  L.  Sterling, 
being  the  half  year's  rent  due  at  Whitsunday  ,  {here 
mention  the  other  term*s  rent),  with  the  interest  of  the  said 
sums  from  the  respective  terms  of  payment  above  specified, 
during  the  not-payment  thereof,  together  with  a  fifth  part 

^— — — — —.iMi^^*— ■  ■       ■■''     !■  ■'  ■  aM^-^-^^—— ——»i^— —————— MM^ 

*  Supra,  Vol.  II.  p.  45. 
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more  of  penally  incurred  ifarough  failure;  and  filrtfaeri  oC 
the  sum  of  L.  of  ^penco  of  plea. 

On  this  summona  the  defender  m$y  be  dted  Terbally  $ 
but  the  officer  returns  an  execi|tion»  bearings  **  That  upon. 
<<  the         day  of  » I  » baron  officer 

**  of  9  lawfully  summonedy  warned^  and  charged 

**  Bf  to  appear  in  the  said  baron  court  held  at  t 

f'  upon  the  day  of  ,  to  answer  at  the  in^* 

^'  stance  of  A  pursuer,  in  the  hour  of  cause^  with  cerl^cait 
*  tion  to  hioiy  as  eSbirs.  This  I  did,  by  sumniemng  the  aaid 
**  B  personally  apprehended  within  the  aaid  lands ;  and  I 
^*  made  certification  before  C  and  D,  witnesses  thereto.  "- 
When  the  defender  does  not  appear  on  a  verbal  citation» 
the  execution  is  verified  by  the  officer  upon  oathy  which 
o^thy  written  on  the  back  of  the  execution,  ^  signed  by 
Mta  and  the  Judge. 

On  the  appearance  of  the  partieiSy  a  minute  is  entered  in 
the  court  books :  At  i  the  day  of 

,  in  presence  of  N,  baron  baiiie,  compeared  A,  pur* 
suer,  and  produced  the  summons,  at  his  instance,  a^nst  B, 
with  the  officer's  execution  of  citation  thereon,  dated  ^ 

and  the  principal  tack  between  the  parties  therein  libelled^ 
and  craved  decree  in  terms  of  the  conclusions  of  the  sum* 
moDs.  The  defender  appearing,  (here  the  pka  imU  he  stated, 
vohatever  it  ma^  be^  txiheiher  a  confession  or  denial  rf  the  debt:, 
or  a  plea  of  compensation  or  reteniioUf  on  ttAich  the  Jtulge  toill 
,  determine)^  decerns,  &c.|  as  circumstances  may  direct. 

This  decree  may  be  suspended  or  advocated  by  applying 
to  the  Court  of  Session ;  and,  in  tha^  case,  the  princqml 
minutes  may  be  called  for,  and  must  be  produced  in  the 
Court  of  Review.  The  decree  may  be  enforced  by  poind** 
Ing ;  and,  it  has  this  peculiarity,  that  it  does  not  require  the 
&ys  of  the  charge  to  expire.  The  poinding  may  be  instant- 
ly executed,  the  Act  1669,  which  requires  a  charge  before 
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other  poindings  can  proceed^  having  expressly  permitted 
the  poinding  on  the  decree  of  a  baron  bailie  to  remain  on 
its  former  footing. 

Where  a  poinding  is  executed  on  this  decree,'  the  execu* 
tion  of  the  officer  may  be  in  these  terms  :-^ 

Execution  of  Poinding. 

I9  ,  baron  officer  of  » by  virtue 

of  a  precept  of  poinding,  dated  y  at  the  instance 

of  A  against  B,  passed  to  the  house  and  lands  possessed  by 
the  said  B,  lying,  &c.,  from  thence  I  carried  the  goods  after 
mentioned  to  the  ordinary  place  of  poinding,  where,  after 
crying  of  three  several  oyesses*  open  proclamation,  and  pub- 
tic  reading  of  the  said  prayer,  I  apprehended  the  effects  after- 
mentioned,  pertaining  and  belonging  to  the  said  B«  .  Jm- 
primSf  two  stacks  of  oats,  two  stacks  of  hay,  &c. ;  and  then 
and  there,  after  exposing  the  horses  and  cattle,  and  samples 
of  the  corn  and  hay,  I  adduced  and  appointed  L  and  M 
licensed  appraisers,  to  whom  I  administered  the  oath  of 
fidelity;  and  they  having  sworn  the  said  oath,  and  inspect* 
^d  the  goods  and  samples,  they  valued  the  same  in  man- 
ner following,  via.  each  boll  of  the  said  oats,  with  the  fod- 
der, at  ,  &c.  And  I  made  three  several 
times  o&r  back  again  of  the  said  goods  to  the  said  B,  or 
to  any  person  in  his  name,  who  would  compear  and  make 
payment  to  the  said  A  of  the  particular  sums  to  which 
the  same  were  comprised ;  and  in  regard  none  appeared  to 
that  effect)  nor  to  pretend  right  to  the  goods,  I,  by  virtue  of 
the  said  warrant  of  poinding,  adjudged,  'decerned  and  de- 
clared the  same  to  pertain  and  belong  to  the  said  A,  and 
delivered  the  same  to  ,  as  procurator  for 
him,  in  manner  following,  to  wit,  the  said  horses  by  the  ear, 
and  the  said  corn  by  rips,  >  and  pieces  of  each  kind,  as  sym- 
bols for  the  whole,  as  use  is ;  and  that  in  part  payment  and 
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tadsfaction  of  the  rent  contained  in  the  warrant ;  where* 
upon  the  said  »  as  procurator  for  the  said  A,  ask- 

ed  and  took  instruments  in  the  hands  of  ,  notary- 

public.  This  J  did  in  terms  of  the  said  warrant  of  poindings 
in  all  points,  before  these  witnesses,  P  and  Q.  And  there- 
after, upon  the  day  of  ,  and  year  foresaid, 
I,  the  said  officer,  returned  to  the  corn-yard  on  the  said  sub- 
je^,  in  order  to  cast  the  said  stacks  of  oats,  and  to  weigh 
the  said  hay ;  and  there  I  adduced  and  designed  R  to  be 
caster,  thrasher,  dighter,  and  measurer,  of  the  said  corns, 
and  weigher  of  the  said  hay,  to  whom  I  administered  the 
•ath  of  fidelity,  and  who  having  accordingly  taken  the  oath, 
and  the  corns  being  cast  to  the  proof,  thrashed,  dighted, 
and  measured,  and  the  said  hay  and  other  goods  being 
weighed,  the  same  did  extend  and  amount  to  the  particular 
quantities  after*mentioned,  viz.  &c.  All  which  goods  above 
mentioned,  amount  in  mohey,  at  the  particular  prices  above 
mentioned,  to  the  sum  of  L«  •  And  I  left  upon 
the  ground  where  the  said  good^  were  poinded,  an  exact 
note  and  list  of  the  same,  and  prices  thereof;  and  for  the 
more  verification  of  this  my  execution,  I,  and  the  notary- 
public,  and  the  foresaid  witnesses,  sign  these  presents. 

It  is  obvious  that  this  form  of  attaching  the  effects  of  a 
tenant  is  only  calculated  for  the  case  where  the  landlord  haa 
lost  his  right  of  hypothec,  for  where  that  right  remains,  h^ 
has  a  more  immediate  means  of  attaching  the  effects  of  hia 
tenant  by  the  sequestration. 

Petition  of  Sequestration* 

Unto  the  Honourable  Baron  Bailie  of  the  barony  of 

The  Petition  of  A,  Esq ; 
Humbly  sheweth, 
That,  by  tack,  of  date  ,  entered  into 

between  the  petitioner  on  the  one  part,  and  B  on  the  other, 
the  petitioner  set  to  the  said  B,  Sec.  All  and  Whole,  &c.  and 
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that  for.  the  gpace  of  ,  &c. ;  and,  lipoh  the 

other  part,  the  said  B  bound  and  obliged  him,  his  heirs  and 
successors,  to  make  payment  to  the  petitioner  of  the  sum  of 
L.  Sterling  of  tack-duty,  payable  te«  That  the 

said  B,  besides  arrears,  is  resting  the  sum  of  L.  Stert 

ling,  as  the  current  year's  rent  frmn  to  ; 

and  the  petitioner  being  informed  that  B  is  earrying  his  oat* 
tie  and  others,  which  are  subject  to  the  petitioner's  kjpo* 
thee,  off  die  farm,  the  present  application  becomes  neoes^ 
sary.  ^^ 

May  it  therefore  please  your  Honomr  to  grant  warrant  to 
your  clerk  to  repair  to  the  foresaid  lands,  and  to  in* 
▼ent<Nry,  sequestrate,  and  roup  as  much  of  the  corns* 
cattle,  and  other  goods  and  effects  on  the  said  farm 
as  wiU  completely  satisfy  and  pay  the  petitioner  the 
current  year's  rent,  with  the  expense  of  sequestra- 
ting  and  roupiqg* 

According  to  justice,  &c. 

{Signed  by  the  heritor  or  MsJaOor.) 

On  this  petition,  the  baron  bailie  will  grant  a  warrant  to 
the  clerk  of  court  to  sequestrate  the  effects  of  the  tenant, 
and  order  the  petition  to  be  intimated  to  the  tenant,  that  he 
may,  if  he  chooses,  give  in  answers  thereto ;  and  a  certain 
time  will  be  mentioned  in  the  interlocutor,  within  which  the 
answers  must  be  lodged* 

On  this  deliverance  the  officer  will  nmkq  an  invaitorj  oE 
the  effects  of  the  tenant,  and,  in  terms  of  tiie  authority  of 
the  Judge,  declare  them  to  be  sequestrated ;  and  the  officer 
will  then  leave  a  copy  of  the  petition  of  sequestraMon,  ^ 
Judge's  deliverance  thereon,  and  a  copy  of  the  inventory 
of  the  effects,  with  the  tenant* 

If  answers  are  lodged  for  the  tenant,  the  matter  will  be 
judged  of  by  the  bailie;  but  if  no  answer  is  made,  a  war« 
rant  to  roup  as  much  as  will  pay  the  rent  will  be  given,  and 
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od  ih«t  warrant  a  sale  of  die  sequestered  goods  may  take 
place. 

Vni*  Actions  of  rbmoting,  akd  forms  coknected 

THEREWITH 

The  Act  IS&Sp  c.  39,  for  two  centuries  previous  to  the 
passing  of  the  Act  of  Sederunt  1756,  afforded  the  only  rule 
for  removing  tenants.  The  forms  of  that  statute  have  not 
been  abrogated^  although  they  have  been  nearly  superseded 
in  practice  by  those  prescribed  by  the  Act  of  Sederunt ; 
and  as  this  subject  would  be  incomplete  without  the  more 
ancient  forms,  the  following  are  examples  of  them.  The 
Statute  on  which  they  proceed  is  1555,  c.  89,  and  it  will  be 
found  in  the  Appendix  of  Statutes. 

Precept  of  Warning. 

I,  A  B,  heritable  proprietor  of  the  lands  and  others  after 
mentioned,  To 

my  officers  in  that  part,  jointly  and  severally,  specially  con- 
stituted, greeting.  It  is  my  will,  and  I  require  you,  that, 
upon  sight  hereof,  ye  pass,  forty  days  preceding  thb  term  of 
Whitsunday  next  to  come,  and  conform  to  Act  of  Parlia* 
ment,  lawfully  fremonish,  warn,  and  charge  C  D,  te* 
nant  and  possessor  of  the  lands  of  ,  to  flit 

and  REMOVE  himself,  wife,  family,  servants^  cottars,  and  de- 
pendants, goods  and  gear,  forth  and  from  all  and  whole, 
inhere  describe  the  subjects  shcrily),  as  the  same  are  at  present 
occupied  and  possessed  by  the  said  C  D,  and  to  desist  and 
cease  from  the  possession  of  the  said  subjects,  and  leave  the 
same  void  and  redd,  and  that  at  the  term  of  Whitsunday 
next,  (or  at  the  term  of  .  ,  expressing  precisely  the 
terms  of  removing  in  the  lease),  to  the  efiect  that  I,  my  te- 
nants, sub-tenants,  and  othdhi  in  my  name,  may  enter  to  the 
peaceable  possession  thereof,  and  bruik,  enjoy,  let,  and  dis- 
pose thereof,  at  our  pleasure,  in  all  time  commg  thereafier ; 
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AND  for  that  end,  that  ye  deliver  a  copy  of  wsammgf  mh* 
scribed  by  you,  to  the  said  C  D  personaily,  or  at  his  dwell** 
ing-place,  and  that  ye  leave  the  like  copy  of  warning,'' sub- 
scribed by  you,  upon  the  ground  of  the  foresaid  lands :  And 
in  like  manner,  that  on  a  Sunday,  forty  days  preceding  the 
said  term  of  Whitsunday,  ye  pass  to  the  parish  church  doors 
of  ,  within  which  parish  the  said  lands  lie,  and  there, 

after  divine  service  in  the  forenoon,  audibly  reid,  or  cause 
to  be  read,  this  my  precept  of  warning;  and  that  ye  affix 
and  leave  a  just  copy  thereof,  subscribed  by  you,  upon  the 
most  patent  door  of  the  said  church,  that  none  may  pretend 
ignorance  hereof;  and  that  ye  use  Uie  whole  remanent 
order  prescribed  by  Act  of  Parliament  made  thereanent : 
WITH  certification  to  the  said  C  D  and  his  foresaids,  if  they 
fail  to  remove,  as  said  is,  and  if  they  continue  to  occupy, 
labour,  and  possess  the  said  lands  and  others  after  the  said 
terms  at  which  they  are  charged  to  remove,  they  shall  be 
hdden  and  reputed  violent  possessord,  and  made  liable  in 
the  violent  profits  thereof,  conform  to  the  laws  and  daily 
practice,  observed  in  the  like  cases  in  all  points ;  and  tkb 
in  no  wise  ye  leave  undone ;  which  to  do  I  commit  to  you, 
and  each  of  you,  jointly  and  severally,  as  said  is,  my  officers 
in  that  part,  my  full  power,  by  this  my  precept.  In  wit- 
ness whereof,  &c 

Copy  delivered  iy  the  Officer* 

I,  L  M,  officer  in  that  part,  specially  constituted,  by  vir- 
tue of  a  precept  of  warning  issued  by  A  B,  heritable  pro- 
prietor of  the  subjects  aftdr  specified,  do  hereby  lawfully 
fremonish,  warn,  and  charge  you,  C  D,  tenant  in  the 
said  lands,  to  flit  and  remove  yourself,  your  wife,  family, 
servants,  cottars,  and  dependants,  goods  and  gear,  forth  and 
from  AH  and  Whole  {Jiere  describe  the  lands  J  ^  as  the  same  are 
at  present  occupied  and  possessed  by  you^  and  to  desist  and 
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cease  from  the  possession  of  the  said  lands,  and  leave  the 
same  void  and  redd,  and  that  at  the  term  of  , 

to  the  effect  that  the  said  A  B,  hia  tenants,  subtenants,  and 
others  in  his  name,  may  enter  to  the  peaceable  possession 
thereof,  and  bruik,  enjoy,  Jet,  and  dispose  thereof  at  their 
pleasure  in  all  time  coming,  conform  to  the  said  A  B's  righta 
aod  infeftments  thereof,  with  certification  to  you,  conform 
to  the  said  precept  of  warning  in  all  points ;  which  precept 
is  dated :  •  This  I  do,  on  the 

day  of  ,  in  presence  of  these  witnesses^ 

and  , 

Thi^  16  signed  by  the  officer. 

Capi^  left  091  the  Church^doof. 

The  practice  is,  either  te  leave  a  full  copy  of  the  precept 
of  warning  affixed  to  the  church -door,  or  a  charge  to  remove^ 
reciting  the  terms  of  the  precept  of  warning ;  and  the  same 
must  be  done  on  the  ground  of  the  lands.  The  execution 
returned  by  the  officer  is  in  these  terms : 

JExecutian  reUimed  b^f  the  Officer* 

Upon  the  day  of  >  !>  L  M,  officer  in 

that  part  specially  constituted,  by  the  precept  of  warning, 
issued  at  the  instance  of  A  B,  heritable  proprietor  of  the 
lands  and  others  after-mentioned,  passed,  and,  by  virtue 
thereof,  I  lawfully  premomished,  warned,  and  charged 
C  D,  tenant  of  All  and  Whole       '  ,  to  flit  and 

remove  himself,  his  wife,  family,  servants,  cottars,  and  de- 
pendants, goods  and  gear,  forth  and  from  All  and  Whole 

,  at  the  said  term  of  ,  and 

to  desist  and  cease  therefrom,  and  leave  the  same  void  and 
redd  at  the  said  term,  to  the  effect  the  said  A  B  by  himself, 
or  others  in  his  name,  may  then  enter  thereto,  and  peaceably 
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{MMsesft  and  enjoy  the  same,  and  let  and  dispcwe  thereof  at 
hb  pleasure  m  aD  time  conuogi  conform  to  his  rights  and 
InfiBftnkents  thereof;  and  also,  npon  the  day  ei  the 

said  month  and  year^  being  Sunday,  in  the  forenoon,  in  the 
time  of  divine  service,  I  passed  to  the  most  patent  door  &£ 
the  parish'^church  of  ,  and  thereat,  in  virtue  of 

the  said  precept  of  wamingi  and  after  making  public  intima- 
tion and  open  proclamation  thereof,  and  crying  of  three  se* 
veral  oyesses,  as  use  is,  in  presence  of  the  congregation  then 
assembled,  I  lawfully  FRSMOKisHED,  warked,  and  charged 
the  said  C  D  to  flit  and  remov%  himself  and  his  foresaids, 
in  manner,  and  to  the  effect,  and  at  the  term  above  specified, 
that  none  might  pretend  ignorance  thereof;  and  I  made 
certification  to  them,  conform  to  the  said  ptecept  of  warning 
in  all  points.  This  I  did,  by  delivering  to  the  said  C  D, 
personally  apprehended,  forj  b^  leaving  at  his  dvodting-house, 
tdth  a  servant  theirein^  to  begvoen  to  Jdm^  as  I  could  not  Jtnd 
himself  personally  ;  iJt  by  affising  on  the  most  patent  door  of  the 
duoeUing-house  of  the  said  C  D^  as  I  could  not  get  admission 
thereto,  J  a  written  copy,  subscribed  by  me,  bearing  the  date 
of  the  delivery  thereof,  date  and  substance  of  the  said  pre- 
cept of  wammg,  and  the  names  and  designations  of  the  wit«* 
nesses  subscribing,  present  thereat ;  and  also,  by  leaving 
and  affixing  the  like  copy,  subscribed  by  me,  at  and  upon 
the  ground  of  the  lands,  and  upon,  the  said  kirk-door,  be- 
fore and  ,  witnesses  to 
the  premises  specially  called  and  required,  and  hereto  with 
me  subscribing. 

L  M.  o£Bcer. 
K  0,  mtness- 
P  Q,  ivitness. 

Where  the  tenant  is  out  of  the  kingdom,  it  has  been 
thought  necessary  to  warn  him  on  sixty  days,  by  means  of 
letters  of  supplement. 
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Letters  qfSupplemeTU  of  a  Precept  of  Warning. 

George,  &c.  Whereas  it  is  humbly  meant  and  shewn 
to  us,  by  our  lovite  A  B,  heritable  proprietor  of  the  lands 
And  others  after  mentioned,  That  he  has  issued  his  precept' 
of  warning,  directed  to  his  officer,  bearing  date  , 

for  warning  C  D,  tacksman  of  the  said  lands,  by  a  tack  grant* 
ed  by  the  complainer  to  him  on  the  , 

to  flit  and  remove  himself,  his  wife,  bairns,  servants,  sub* 
tenants,  cott{u*s,  goods  anff  gear,  furth  and  from  the  lands  of 
,  with  the  houses,  biggings,  and  pertinents  thereof,' 
all  lying  in  the  parish  of  ,  and  shire  of 

,  and  set  to  him  by  the  foresaid  tack,  and  to  leave 
the  same  void  and  redd,  and  that  at  the  term  of  Whitsun- 
day next  to  come,  to  the  effect  the  complainer,  his  tenants, 
servants,'  and  others  in  his  name,  may  enter  thereto,  and 
peaiceably  possess,  labour,  and  occupy  the  same,  and  use 
atid' dispose  thereof  at  plei^ure ;  with  certification  to  him,  if 
he'  fail,  he  shall  be  held  in  violent  possession  of  the  saict 
lands,  houses,  and  others  foresaid,  and  be  liable  in  the  vio« 
lent  profits  of  the  same,  conform  to  law. '  Btit  in  regard 
the  said  C  D  is  at  present  furth  of  Scotland,  therefore; 
H  is  necessary  for  the  complainer  to  have  these  our  letters, 
directed  at  his  instance,  in  manner  underwritten,  as  *i»  ill-' 
leged. 

Our  will  is  herefore,  and  we  charge  you,  that,  on 
sight  hereof,  ye  pass,  forty  days  preceding  the  term  of 
Whitsunday  next  to  come,  and  in  supplement  of  the  said 
precept  of,  warning,  lawfully  summok,  warn,  and  CHA^nGia 
the  said  C  D,  by  open  proclamation,  at  the  market- cross  oC 
Edinburgh,  pier  and  shore  of  Leith,  to  fiit  and  remove  him* 
self,  his  wife,' bairns,  servants,  subtenants,  cottars,  goods, 
and  gear,  furth  and  from  the  lands,  houses,  biggings,  and 

VOL.  II,  Y 
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others  above-mentioned^  and  to  leave  the  same  void  and 
redd,  and  that  at  the  said  term  of  Whitsunday  next  to 
come,  to  the  effect  the  complainer^  his  servants,  tenants, 
and  others  in  his  name,  may  enter  thereto,  and  peaceably 
possess,  labour,  and  occu{^  the  same,  and  use  and  dispose 
thereof  at  pleasure;  with  certification  to  the  said  C  D,  thatif  he 
shall  fail,  he  shall  be  held  and  reputed  a  violent  possessor  of 
the  said  lands,  houses,  and  others,  and  be  liable  in  the  vio- 
lent profits,  conform  to  act  of  Parliament  made  thereanent. 
According  to  justice,  as  ye  will  answer  to  us  thereupon  i 
WHICH  to  do  we  commit  to  you,  join^y  and  severally,  full 
power,  by  these  our  letters,  delivering  them  by  you,  duly 

executed  and  indorsed,  again  to  the  bearer.    Givsn  under 
our  signet,  at  Edinburgh,  the  day  of  , 

and  year  of  our  reign,  18     • 

Ex  DELIBXRATIONE  DOMINORUM  CONCILII,  &C« 

Signed  by  a  Writer  to  the  Signet* 

These  letters  pass  on  a  bill,  and  are  executed  edictally* 
Tlie  execution  is  also  repeated  at  the  dwelling*hoiise  of  the 
tenant,  on  the  farm,  and  at  the  church>door. 

This  form  of  warning  by  means  of  the  preempt  bdng  com* 
pleted,  the  act  of  Parliament  directs  the  proprietor,  in  cast 
of  the  tenant's  not  removing,  to  iqpply  to  die  Judge-ordinaiy 
te  a  warrant  to  remove  him^  This  is  done  by  a  smnmoos 
in  these  terms : — 


Summons  qf  Removing* 

GboHos  THE  vouRTH,  by  the  grace  of  God,  of  th^ 
tTnited  Kingdom  of  Great  Britain  and  Ireland,  King,  De- 
fender of  the  Faith,  To 

messengers  at  arms,  our  sheriflGs  in  that  part,  jointly  and  8e« 
verally,  specially  constituted;  greeting :  Whereas  it  is  hum- 
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bly  raemt  and  shewn  td  its  by  ovn  i»qvitb  A  B,  heritable, 
proprietor  of  the  lasids  and  others  under  written,  confisrm 
to  charter^  dated  >  and  uistnmieiit  of  sasine 

hereupon  in  his  favour,  datedt  ,  and 

reccMrded  ,  That  in  virtue  of  a  precept  of 

warning  subscribed  by  the  pursuer,  he>  on  the  i 

fiirQr  days  previous  to  the  term  of  Whitsunday  » 

in  terms  of  the  Act  1555,  c.  39,  caused  h.  M,  his  officer  tn^ 
that  part^  specidly  constituted  by  the  satd  precept,  pass,' 
and  lawfully  warn  and  charge  C  D,  tenant  in  the  lands  and: 
others  afteNmentioned,  vf z.  (here  mention  the  lands)  to  flit 
and  remote  himself,  his  wife,  family,  servants,  cottars,  and; 
dependants,  goods  and  gear,  forth  and  from  the  said  lands 
and  others  foresaid,  and  to  leave  the  same  void  and  redd  at 
the  term  of  ,  to  die  effect  that  the  pursuer,  by 

himself,  or  others  in  his  name,  might  enter  thereto,  and 
peaceably  possess  and  enjoy  the  same,  and  let  and  dispose 
thereof  at  pleasure ;  and  the  sdd  officer  passed  on  the' 

to  the  ground  of  the  said  lands,  and  left 
a  copy  of  Warning  thereon ;  and  that  upon  the  , 

being  Sunday,  he  passed  to  the  parish-church  door  of 

,  Within  whidi  parish  the  said  lands  lie,  and  there^ 
immedfately  after  divine  service  in  the  forenoon,  audibly 
read  the  said  precept  of  warning,  in  presence  of  the  congrC'^ 
gation  there  assembled,  and  affixed  and  left  a  copy  of  warn* 
ing  on  the  most  patent  door  of  the  said  church,  that  none 
might  pretend  ignorance ;  as  the  sfud  precept  ci  warnings 
and  executions  thereof,  more  fully  bear*  Theretore,  the 
said  C  D  ought  and  srottld  be  decerned  and  ordained^ 
by  decree  of  the  Lords  of  our  Council  and  Session,  to  flit  and' 
remove  himself,  his  wife,  family,  servants,  cottars,  depend- 
ants, goods  and  gear,  forth  and  from  the  said  lands  and 
others  foresaid,  and  that  at  the  said  term  of  ,  and 

Y  2 


340  APPENDIX  III. 

to  leave  the  same  void  and  redd,  to  the  effect  the  punuefy 
by  himself,  his  gervants,  and  others  foresaid^  may  enter 
thereto,  and  possess,  labour,  and  enjoy  the  same  at  pleasure, 
in  time  coming :  And  the  s«d  C  D  ought  and  should  be 
further  decssnbd  and  obdaiksd,  by  decree  foresaid,  to 
make  payment  to  the  pursuer  of  the  sum  of  >  or 

such  other  sum  as  our  said  Lords  shall  modify  as  the  expense 
of  the  process  to  follow  hereon,  besides  the  expense  of  ex* 
tracting  the  decree  to  be  pronounced  therein,  after  the  form 
and  tenor  of  the  writings  libeUed  on,'  and  laws  and  .dsily 
practice  of  Scotland,  used  and  observed  in  the  like  cases  in 
all  points,  as  is  alleged. 

Our  will  is  hxrbfors,  &c.  (The  will  of  the  summons, 
is  in  the  ordinary  form :  it  has  only  one  diet  of  six  days,  in 
terms  of  the  Act,  and  requires  a  bill.)  ^  r- 

This  summons  may  be  brought  before  either  the  Court 
of  Session  or  the  Sheriff;  and  it  is  attended  with  a  pecu- 
liarity, which  is;  well  explained  by  Mr  Ross,  in  his  Essay 
on  this  subject.  Where  the.  decree  was  obtained  before 
the  Court  of  Session,  the  only  means  which  were  used 
for  enforcing  it,  was  the  raising  of  letters  of  horning,  on 
which  the  tenant  was  charged  to  remove;  and, in  case  of 
his  refusal,  the  letters  and  their  execution  were  a  warrant 
for  ejection ;  a  tedious  and  circuitous  method  of  attaining 
an  object  which  is  directly  and  at  once  obtained  where  the 
decree  is  pronounced  in  the  Sheriff- court ;  for  the  Sheriff 
immediately  issues  a  precept  of  ejectment;  and  if  the  te-. 
nant  does  not  remove  in  twenty-four  hours,  the  Sheriff's  pre- 
cept is  executed,  and  the  tenant  dispossessed. 

The  form  of  the  ejection,  on  the  decree  of  the  Court  of 
Session,  is  as  folloH^s : — 
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Horning  on  a  Decree  of  Removing. 

•  GxoRGS,  &€•  Whxb&as  OUR  LoviTx  A  Br  oC  the  dirte 
bereofy  obtained  decree  at  his  inBtance»  before  our  Lords  of 
Coimtil  and  Session,  agabst  C  D,  decerning  and  ordain* 
iNo  him  (for  the  causes  therein  specified)  to  flit  and  remove 
himself,  his  wife,  family  and  servants,  cottars,  and  depend- 
ants, goods  and  gear,  forth  and  from  (here  the  lands  mii  6e 
described  in  the  words  of  the  decree)  f  and  to  leave"  the  same 
void  and  redd,  at,  the  term  of  ,  to 

the  effect  the  complainer,  or  others  in  his  mu&e,.  may  then 
enter,  thereto,  and  possess  and  enjoy  the  samein  time  com^ 
ing;  AND  FURTHER. DECERNING  and  ORDAINING  the  satd 
C  D  to  make  payment  to  the  said  A  B,  of  the  sum  of 
L.  as  the  expense  of  process ;  as  also  of  the  expense 

of  extracting  (he  said  decree,  as  the  same,  ordaining  these 
our  letters,  in  manner  under  written,  more  fully  bears.  Our 
WILL  IS  HERBFORE,  and  WO  charge  you,  that,  on  jright  here* 
of  ye  pass,  and,  in  oumame  and  authority,  command  and 
CHARGE  the  said  C  D,  personally,  or  at  his  dwelling-place, 
to  make  payment  to  the  said  A  B  of  the  foresaid  sum  of 
L.  ,  as  the  expense  of  process,  and  of  the  sum  of 

L.  as  the  expense  of  extracting  the  said  decreet 

after  the  form  and  tenor  of  the  said  decree  in  all  points, 
WITHIN  FiFTEBN  DAYS  Dcxt  after  hc  IS  charged  by  you 
thereto ;  as  also,  that  ye,  in  our  name  and  authority  fore- 
said, COMMAND  and  charge  the  said  C  D,  personally,  or  at 
his  dwelling-place,  to  flit  and  remove  himself,  his  wife,  f*»« 
mily,  servants,  cottars,  and  dependants,  goods  and  gear, 
forth  and  from  the  foresaid  lands  and  others,  with  their  per- 
tinent^,  find  to  leave  the  same  void  and  redd  at  the  said 
TERM  of  ,  in  case  the  said  chfurge  shall  be 

g'ven  six  days  preceding  the  term  of  ,  to  the 

effect  the  complainer,  or  others  in  his  name,  may  enter 
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thereto,  and  possess  and  enjoy  the  same  in  time  coming ; 
And  in  pose  the  said  charge  shall  be  given  within  less  than 
six  days  of  the  said  term  of  ,  or  after  the  said 

termy  ihen^  within  six  days  next  after  he  is  chained  by  you 
thereto,  iJin>SR  the  pain  of  ejectioni  avd  also  under  the 
pain  of  rebellion  and  putting  of  him  to  the  horn ;  whereby 
if  he  ftil,  die  said  respective  spaces  being  eliqpaedy  that  im«- 
mfdialely  thereafker  ye  denounce  him  our  rebdi  put  him  to 
the  homy  and  use  the  whole  other  order  against  him  pre* 
scribed  by  law :  FpnTHKR,  that  ye  lawfully  fence,  arrest, 
appraise,  compel,  poind,  and  distrain,  ali«  and  suvdrt,  the 
said  C  D'9  whole  readiest  moveables,  of  whatever  denomin* 
atioD,  if  AKx  pxvinr  thereof  to  the  avail  and  quantity  of  the 
finnesaid  sums,  and  see  the  said  A  B  completely  paid  and 
satisfied  of  the  same.  Accorbiiig  to  justice,  as  ye  will 
answer  to  us  thereupon.  Which  to  do,  we  commit  to  you, 
and  eadi  of  you,  full  power  by  these  our  letters,  ^delivering 
them  by  you,  duly  executed  and  indorsed,  again  to  the 
bewren  Givbn  under  our  Signet,  at  Edinburgh,  the 
day  of  ,  in  the        *     year  of  our  rrigo. 

Pbr  dbcrbtijm  dominorum  concilii. 

Where  expenses  have  not  been  awarded,  there  will  be  no 
charge  to  make  pajrment  of  any  sum  to  the  landlord ;  and, 
of  course,  the  clause  of  fencing  and  arresting  will  be  left 
out,  and  the  sole  object  of  the  letters  of  homing  will  be  to 
enforce  the  decree  of  removing. 

Upon  this  homing  the  tenant  is  charged  ;  the  days  of  the 
eharge  being  expired,  he  is  denounced  rebel ;  and  the  hom- 
ing being  put  on  record,  letters  of  caption  or  of  ejection  may 
be  applied  for.  The  letters  of  caption  are  in  common  form ; 
the  letters  of  ejection  proceed  on  a  biH,  ^ngst  with  which 
llie  registered  horning  is  produced. 
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Letters  of  Ejection* 

GaoRGS  TAB  FomiTR)  by  the  grace  of  God,  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Irdttid,  King,  Defender 
of  the  Faith,  To 

mesBengers  at  anna,  lOur  flherifi  in  that  part,  joia^ 
«nd  aererallyy  speddly  constituted,  greeting  t  Whsrbab  it 
is  humbly  meant  and  shewn  to  us  by  our  lovitx  A  B,  heri- 
tdble  proprietor  of  the  lands  and  odiers  after  mentfoned, 
That,  pn  the  day  of  ,  the  compliuner  eb- 

tuned  decree  of  removmg,  at  his  kistance,  before  the  Locds 
of  our  Council  and  Session,  agsinst  C  D,  tenant  and  posses- 
sor  of  Ae  lands  of  ,  dscxrnimo  and  oRDAiir« 

iNohim  to  flit  and  remote  Umself,  his  wife,  family,  servants, 
cottarsy  dependants,  goods  and  gear,  forth  and  Stem  the 
said  lands,  and  to  leave  the  same  void  and  redd  at  the  term 
of  last,  to  the  efect  the  complainer,  by  himself^  or 

others  in  his  name,  might  then  enter  thereto,  and  peaoeaiMy 
li^NHir  'and  enjoy  the  same  at  his  pleasure  in  all  time  com- 
ing, as  the  smd  decree  more  fully  bears ;  wfiBRBUFOK,  the 
complainer  raised  letters  of  homing  against  the  said  C  D ; 
and,  by  virtue  thereof,  caused  ,  messenger,  pass, 

upon  the  day  of  last,  and  lawfully  com- 

mand and  diarge  the  said  C  D  to  flit  and  remove  himssff 
and  hb  foresaids  from  (be  said  lands,  in  terms  of  the  said 
decree,  under  the  pain  of  rebellion,  and  putting  him  to  the 
horn ;  and  he  having  disobeyed  the  said  charge,  was,  on  the 
day  of  f  denoiHiced  rebel,  and  put  to  the 

horn,  as  the  said  letters  of  homing,  with  the  executions 
thereof,  duly  recorded,  shewn  to  the  said  Lords,  have  testi- 
fied !  NoTwiTHSTANDiKa  whercof,  the  said  C  D  still  con- 
tinues in  the  possession  of  the  said  farm,  and  will  not  remove 
himself  and  his  foresaids  diereirom,  to  die  effect  above  spe- 
cified, unless  compelled ;  thbrbvorb,  necessary  it  is  for  tlie 
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complainet'  to  have  these  our  letters  directedi  at  his  instancey 
in  manner^  ai^d  to  the  effect  underwritten. 

Our  wili*  is  hbrbforb,  and  we  charge  you,  that,  on 
sight  hereof,  ye  pass,  and  in  our  name  and  authority,  com- 
mand charge  the  Sheriff-depute  of  and 
his  Substitutes,  within  whose  jurisdiction  the  said  lands  lie, 
and  the  said  C  D  resides,  to  eject,  flit,  and  remove  the 
said  C  D,  possessor  of  the  said  lands  and  others  foresaid, 
his  wife,  family,  servants, .  cottars,  dependants,  goods  and 
gear,  forth  and  from  the  lands  and  others  above  written,  and 
to  put  the  complainer,  his  tenants,  servants,  or  others  in  hjs 
name,  in  the  peaceable  possession  thereof,,  and  to  use  all 
the  solemnities  usual  and  requisite  in  the  like  ca^es,  after  thjB 
form  and  tenor  of  the  said  decree  of  removing,  registered 
homing  following  thereon,  and  these  our  letters,  in  all  poipts, 
WITHIN  SIX  DATS  after  they  are  charged  by  ypu  thereto, 
under  the  pain  of  rebellion,  and  putting  them  to  the  horn  ; 
WITH  CERTIFICATION  to  them,  if  they  fail,  the  said  space 
being  elapsed,   our  other  letters  will  be  directed  against 
them,  charging  them  thereto  stmjpUcUer.    Accordino  to 
JUSTICE,  (because  the  Lords  have  seen  the  registered  hom- 
ing above  mentioned),  as  ye  will  answer  to  us  t^ere^upon : 
Which  to  do  we  commit  to  you,  and  each  of  you,  fu)l 
power,  by  these  our  letters,  delivering: them  .by[y9.u,',  ^uly 
executed  and  indorsed,  again  to  the  beiwel:.  7(jiyB](i.'uD(l^ 
our  signet,  at  Edinburgh,  the  .    r     day  of  '    *    <>    ^  ' , 
m  the                      year  of  our  reign. 

£y  dbliberatione  dominqrum  concilii. 
These  letters  are  directed  to  the.  Sheriff  alone,  and  it  is 
only  by  a  warrant  from  him  that  a  messenger  can  be  autho* 
nsed  to  act.  The  form  of  procedure  is  this :— *The  letters 
of  ejection  are  produced  to  the  Sheriff,  who  issues  a  pre- 
cept, ordering  his  officers  to  execute  the  removing,  in  terms 
of  the  will  of  the  letters ;  and  pn  the  joint  authqrity  of  tlie 
letters  of  ejection  and  the  Sherif  s  precept,  the  removing  is 
carried  into  effect. 
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This  18  the  farm  of  removiog  upon  a  decree  obtaiiied  before 
the  Court  of  Session ;  and  it  is  not  only  encumbered  with 
forms,  but  a  much  longer  time  must  intervene  before  the 
tenant  can  be  removed,  than  where  the  removing  is  brought 
before  the  inferior  court ;  for  in  the  first  place,  the  days  of 
charge  on  the  homing  must  have  elapsed,  and  then  the  let- 
ters of  ejection  must  also  have  been  raised,  and  the  proce* 
dure  above  mentioned  completed,  before  the  removing  pan 
take  place;  so  that  it  is  not  surpcising  that  these  forms 
should  have  fallen  into  disuse^ 

The  proceedings  in  the  removing  under  the  Act  1555, 
were  often  the  source  of  much  vexation  to  the  landlord, 
from  the  necessity  of  observing  the  difierent  forms  which 
had  been  prescribed  in  the  execution  of  the  warning ;  and 
it  often  happened  that,  in  consequence  of  some  informality, 
the  object  of  the  action  was  defeated,  and  the  tenant  allowed 
to  remain  in  possession.  It  was  the  repeated  delays  and  dis- 
appointments occasioned  by  this  system  of  forms,  which 
led  to  the  Act  of  Sederunt,  14th  December  1756,  which 
has  been  attended  with  a  most  beneficial  operation.  See 
the  Act  of  Sederunt  in  the  Appendix  of  Statutes*— The 
folio  viog  are  the  forms  of  proceeding  under  it^ 

Summon^  of  Removing  biefore  the  Sheriff',  in  terms  qf  th^  Ad 
i  qf  Sederunt,  l^th  December  1756. 

E  JP,  Esq.,  his  Majesty's  Sheriff-depute  for  the  shire  of 

,  to 
executors  hereof,  jointly  and  severally,  specially  constituted, 
greeting ;  Whereas  it  is  humbly  meant  and  shewn  to  me 
by  A  B,  that  the  complainer  is  heritable  proprietor  of  the 
lands  of  Ijring  in  the  parish  of 

,  and  county  of 
and  in  which  lands  he  stands  infeft  and  seized,  conform  to 
'instrument  of  sasine  in  his  favours,  dated  ,  and 

•recorded  ;  and  that  by  Act  of  Sederunt  of 
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tile  Lordf  of  Council  and  Session^  dated  14th  December 
1756»  it  18  declared,  that  it  shall  be  lawful  to  any  heritor, 
or  other  setter  of  a  tack,  in  his  option,  either  to  use  the  or*- 
der  prescribed  by  the  Act  of  Parliament  made  in  the  year 
1665,  entituledy  **  Act  anent  the  irarmng  of  tenants,  **  and 
thereupon  pursue  a  removing  and  ejection,  or  to  bring  hii 
action  of  removing  before  the  Judge-ordinary ;  and  such  ac- 
tion being  called  before  the  Judge-ordinary,  at  least  tarty 
iiajB  befgre  the  term  of  Whitsunday,  shall  be  held  as  equal 
to  a  warning  executed  in  terms  of  the  foresaid  statute  t  Ahd 
TRUE  IT  IS,  that  C  D  is  tenant  and  possessor  of  the  foresaid 
lands,  and  that  his  lease  expires  i^  the  tenn  of 
next-— ^Or  cohere  the  lease  has  already  expiredf  say)"^^  And 
<'  although  the  lease  of  the  aaid  limds  iSA  expire  at  the 
'<  terms  of  ,  and  »  IB    ,  yet  the  said 

'<  C  D  refuses  to  remove  therefrom ; "  THSRxvoax,  die  aaid 
C  D  OUGHT  and  should  be  dicxrnxd  and  ordainbd  to  flft 
ftnd  remove  himsdf^  his  fkmily,  servants,  cottars,  and  depen^ 
dants,  goods  and  gear,  forth  and  from  the  said  lands  of 

y  with  their  pertinents,  and  to  leave  the  same 
void  and  redd  at  the  term  of  next,  in  this  present 

year,  to  the  effect  the  complainer,  or  others  in  his  name^ 
may  then  enter  thereto,  and  peaceably  possess  and  enjoy 
Uie  same  in  all  time  coming ;  and  in  the  event  of  the  defen- 
der opposing  the  present  action  of  removing,  that  he  should 
he  farther  decerned  and  ordamed,  to  make  payment  to  the 
pursuer  of  the  sum  of  L.  Sterling,  or  of  such  other  sum, 

less  or  more,  as  maybe  modified  as Uie  expense  ofprocesi^ 
besides  violent  profits,  conform  to  law  and  the  daily  practice, 
used  and  observed  in  the  like  cases,  as  is  alleged :  HsREi'oiMt 
I  charge  you,  that  ye  lawfully  summon,  warn,  and  charge 
the  8a|d  defender,  to  compear  before  me  or  my  substitute, 
Aipon  die  day  of  ,  in  the  hour  of  cause, 

to  answer  at  the  instance  of  the  said  complainer ;  that  is  to 
say,  to  hear  and  see  the  premises  verified  and  proven,  and 
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jecijee  given  and  pronounced  tU  supra ;  or  eloe  to  allege,  &c 
With  certification^  &c.    According  to  justics.   Given  at 

)  and  signed  by  the  derk  df  court 
tfle  day  of  years. 

This  •ununoDS  is  executed  against  the  tenant,  and  it  must 
be  called  in  court  forty  free  days  before  the  term  of  Whit- 
Sunday,  in  the  year  in  which  the  tenant's  lease  expires,  what* 
ever  the  term  of  removal  may  be ;  and  when  the  action  is 
called  in  court,  the  tenant  will  be  heard  in  his  defence  if 
he  has  any  to  oflfer ;  but  in  that  case  he  must  find  caution  for 
the  violent  prints*  If  he  do  not  appear,  decree  of  remov* 
ing  at  die  stipulated  term,  oi  removal  will  be  pronounced. 

Band  of  Ctttitimjor  Vkleni  PrqfiU. 

I,  C  D,  considmng  that  A  B  has  raised  and  insisted  in  an 
action  before  the  Sheriff  of  £,  for  having  me  removed  from 
the  fwrm  of  ,  set  to  me  by  him ;  in  which  action 

the  said  Sheriff,  by  interlocutor,  dated  ,  or* 

dained  me,  before  further  procedure,  to  find  sufficient 
caution  for  the  violent  profits,  and  to  lodge  a  bond  in  pro- 
cess in  the  terms  under-written :  Thbrefore  I,  the  said 
C  D,  as  prmcipal,  and  G  H,  as  cautioner  with  and  for  the 
syd  C  D,  bind  and  oblige  oursdves,  jointly  and  severally, 
our  heirs,  executors^  and  successors,  to  make  payment  to  the 
said  A  B  of  whatever  sums  of  money  shall  be  decerned  to  be 
paid  by  me,  the  said  C  D,  in  name  of  violent  (Mrofits,  in  case 
it  shall  be  found,  in  the  course  of  th6  said  action,  that  t 
have  not  been  well  founded  in  my  defences  against  the 
same  i  and  that  under  the  penalty  of  L*  over  and 

above  performance;  and  we  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or  other  judgea' 
books  competent,  that  letters  of  homing  on  six  days*  charge, 
and  all  other  necessary  execution,  may  proceed  on  a  de« 
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cree  to  be  pronounced  hereon,  in  common  form ;  and  for 
that  purpose  constitute 
our  procurators,  &c« 

When  a  decree  is  pronounced  in  this  action,  the  Sheriff 
issues  a  precept  of  removing,  on  which,  within  forty-eight 
hours  after  the  stipulated  expiration  of  the  lease,  the  te- 
nant may  be  removed.  The  officer  employed  returns  an 
execution,  stating  the  ceremony  of  putting  out  the  tenant's 
fire,  and  rekindling  a  fire  in  name  of  the  landlord ;  but  the 
execution  is  prindpally  of  service  in  fixing  what  articles 
were  put  out  of  the  tenant's  house,  and  preventing  any 
question  as  to  embezzlement. 

It  is  this  form,  so  simple,  and  answering  so  completely 
all  the  purposes  of  the  old  regulations,  which  has  been  intro- 
duced by  the  Act  of  Sederunt  1756  ;  and  although  it  has  been 
thought  necessary  here  to  preserve  the  old  forms,  and  to  show 
the  nlethod  of  enforcing  the  decree  of  the  Court  of  Session 
under  the  statute  1555,  yet  the  removing  before  the  Sheriff 
is  attended  with  so  many  advantages,  that  in  practice  almost 
all  removings,  where  judicial  proceedings  are  necessary, 
are  effected  under  the  Act  of  Sederunt ;  that  is,  all  remov- 
ings, where  there  is  no  obligation  in  the  lease  obliging  the 
tenant  to  remove ;  for  where  the  lease  contains  an  obliga- 
tion of  that  kind,  the  Act  of  Sederunt  provides  a  means  yf 
enforcing  the  removing  equally  simple  and  certain.-^It  de- 
clares, that  where  the  tenant  is  bound  by  the  lease  to  re- 
move, the  landlord  may  raise  letters  of  horning  on  the  tack ; 
and  having  charged  tlie  tenant  on  those  letters,  forty  days 
preceding  the  term  of  Whitsuday  in  the  year  he  is  to  re- 
move, the  Sheriff,  on  production  of  the  tack  and  horning, 
must  eject  the  tenant  within  six  days  after  the  term  of 
removal.  The  horning  raised  on  this  occasion  is  in  this 
forms 
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H<ormng  on  a  Tadk^  in  order  to  force  a  Remming  on  the 

Act  of  Sederunt 

George,  &c.  Whereas  (ff  the  tack  has  been  recorded 
in  the  Sheriff'-court  books  and  a  bUl  be  requisite,  say)  Whereas 
it  is  humbly  meant  and  shewn  to  us  by  our  lovite  A  B, 
That  by  tack,  &c.  (the  proprietor  %oiU  be  called  the  complainerf 
and  the  tetters  will  close  toith  £x  deliberatioke  dominorum 
coNCiLii,  in  the  commonform  of  letters  of  homing  on  bills  s 
but  when  the  tack  has  been  recorded  in  the  books  of  Session,  it 
will  proceed  in  thejqtlomng  terms).  By  a  tack  entered  into 
between  our  lovite  A  B,  heritable  proprietor  of  the  lands 
and  others  after  specified,  on  the  one  part,  and  C  D  on 
the  other  fart,  of  date  the  day  of  ,  the  said 

A  B  set  to  the  said  C  D,  his  heirs  and  successors,  &c.  all 
and  WHOLE  (here  describe  the  lands  as  in  the  tease),  and 
THAT  for  the  space  of  i  from  and  after 

,  which  was  thereby  declared  to  have  been  the 
term  of  his  entry  to  the  said  subjects ;  and  the  said 
C  D  60UND  and  obliged  himself  and  his  foresaids,  to 
flit  and  remove  himself,  his  wife,  family,  servants,  cottars, 
and  dependants  from  the  possession  of  the  said  farm,  at  the 
expiration  of  the  said  tack,  without  any  warning  or  process  of 
removing,  (it  is  necessary  to  observe,  that, the  terms  of  this  part 
qf  the  homing  are  entirely  regulated  by  the  terms  of  the  clatise 
of  the  kase^  which  are  copied  here  verbatim),  as  the  said  tack, 
registered  in  the  books  of  our  Council  and  Session,  and 
having  a  decree  of  the  Lords  thereof  iiiterponed  thereto, 
of  this  date,  ordaining  these  our  letters  to  be  directed  there- 
on, more  fully  bears :  That  by  the  Act  of  Sederunt  of  our 
said  Lords,  of  date  the  14th  December  1756,  entituled, 
**  Act  of  Sederunt  anent  removings,"  it  is,  amongst  other 
regulations,  appointed,  that  where  a  tenant  is  bound  by  his 
tack  to  remove  without  warning  at  the  ish  or  determination 
of  his  tack,  it  shall  be  lawful  to  the  heritor,  or  other  setter 
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of  the  tacl^  upon  such  obligation,  to  obtain  tetters  of  horn- 
ing, and  thereupon  to  charge  the  tenant  with  homing  forty 
days  preceding  the  term  of  Whitsunday  in  the  year  in  which 
his  tack  is  to  determine,  or  forty  days  preceding  any  other 
term  of  Whitsunday  thereafter ;  and  upon  production  of  such 
a  horning,  duly  executed,  to  the  Sheriff  or  Stewart-depute, 
or  their  Substitutes,  of  the  shire  or  stewartry  where  the 
lands  lie,  they  are  thereby  authorized  and  required,  within 
six  days  after  the  term  of  removal  appointed  by  the  tack,  to 
eject  such  tenant,  and  to  deliver  the  possession  to  the  set- 
ter, or  those  having  right  from  him :  And  true  it  is,  that 
the  foresaid  tack  expires  at  the  term  of  ; 

wherefore  necessary  it  is  for  our  said  lovite  to  have  these 
our  letters  directed  at  his  instance,  in  manner  mider  written. 

Our  will  is  HERsfORE,  and  we  charge  you,  that,  on 
sight  hereof,  ye  pass,  forty  days  before  the  term  of  Whitsun- 
day next  to  come,  and,  in  our  name  and  authority,  lawfully 
command  and  charge  the  said  C  D,  personally,  or  at  his 
dwelling-place,  to  flit  and  remove  himself,  his  family,  ser- 
vants, cottars,  dependants,  goods  and  gear,  forth  and  from 
the  said  lands  and-  others  set  by  the  foresaid  tack,  at  the 
said  term  of  next  to  come,  in  the  present  year 

,  under  the  pain  of  rebellion,  ejection,  and  putting  of 
him  to  the  horn ;  wherein  if  he  fail,  the  said  space  being 
elapsed,  that  immediately  thereafter  ye  denounce  him  our 
rebel,  and  put  him  to  the  horn,  and  use  the  whole  other 
order  against  him  prescribed  by  law.  According  to  jus- 
tice, as  ye  will  answer  to  us  thereupon.  Which  to  do,  we 
commit  to  you,  and  each  of  you,  full  power,  by  these  our 
letters,  delivering  them  by  you,  duly  executed  and  indoKsed, 
again  to  the  bearef.  Oiven  under  our  signet,  at  Edin- 
burgh, the  day  of  ,  in  the 
year  of  our  reign. 

Per  decretum  dominorum  concilii. 

As  the  tenant  is  charged  not  to  pay  any  sum  of  money. 


\ 
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hnt  ad Jh^umprestandunif  these  letters  oontain  no  wanrant 
to  poind ;  and  for  the  same  reason^  the  messenger  nuist  pre- 
fix to  the  copr  served  on  the  tenant]a  full  copy  of  the  letters, 
as  far  as  the  wull,  in  this  form :-« 

fT%e  Copy  far  the  Tenant  toiU  be  affixed  here*) 

Ii  M  Ny  messenger  at  armSi  by  virtue  of  letters  of  honh> 
ingi  whereof  the  above  and  preceding  page  is  a  full  double 
to  the  will|  raised  at  the  instance  of  A  By  in  his  Majesty's 
HAMS  and  AUTHORITY,  Command  and  charge  you  G  D, 
to  flit  and  remove  yourself,  your  family,  and  others  above 
described,  forth  and  from  the  lands  and  others  set  by  the 
tack  above  specified,  at  the  term  of  next,  in 

this  present  year;  and  that  under  the  pain  of  rebellion, 
ejection,  and  putting  of  you  to  the  horn,  &c.,  conform  to 
the  principal  letters,  which  are  dated  ,  and 

ttgneted  •    This  I  do  on  the  day  of 

years,  before  these  witnesses^  O  P  and  Q  R, 
both  residenters  in 

M  N,  messenger. 

The  messenger  will  then  return  an  execution  in  these 
terms:-— 

Execution  tf  the  Homing. 

Upok  the  day  of  years,  I,  M  N,  messenger  at' 
arms,  passed,  at  command  of  the  within  written  letters  of 
lioming,  raised  at  the  instance  of  the  within  designed  A  B, 
AKD  by  virtue  thereof,  in  his  Majesty's  name  and  authority, 
iawfnlly  gommandbd  and  crarosd  the  ako  within  design- 
ed C  D,  to  flit  and  remove  himself,  his  family,  and  others 
within  described,  forth  and  from  the  lands  and  Others  set  by 
the  tack  therem  specified,  at  tiie  term  of  next,  in 

this  present  year ;  and  that  under  the  patn  of  rebellion, 
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cjectioD>  and  putting  of  him  to  the  horn.  This  I  did,  after 
the  form  and  tenor  of  the  within  written  letters  of  homing 
in  all  points ;  a  full  double  whereof  to  the  will,  with  a  just 
copy  of  charge  subjoined  thereto,  I  delivered  to  the  swid  C. 
D,  personally  apprehended,  (or,  I  left  at  the  dwelling-house 
of  the  said  C  D,  with  a  servant  therein,  to  be  given  to  him, 
as  I  could  not  find  him  personally)  ;  which  copy  of  charge 
was  subscribed  by  me,  and  did  bear  the  date  hereof,  with 
the  names  and  designations  of  O  P  and  Q  R,  both  residenters 
in  ,  witnesses  present  at  the  premises,  and  hereto 

subscribing  with  me. 

M  N,  messenger.    , 

O  P,  toknessi  ' 

Q  R,  tvitness* 

This  is  the  form  where  the  es&ecution  is  on  the  back  of 

•     •  • 

the  letters :  Where  it  is  on  a  separate  paper,  the  alterations 
necessary  are  sufficiently  obvious,  viz.  designing  the  parties 
and  mentioning  the  date  and  signeting  of  the  letters,  the 
names  of  the  lands,  &c. 

This  horning,  being  duly  executed  forty  days  before  the 
term  of  Whitsunday  in  the  year  of  the  tenant's  removal,  is 
produced  to  the  Sheriff  or  Stewart,,  who  is  directed,  by  the 
Act  of  Sederunt,  *'  to  eject  the  tenant  within  six  days  after 
^'  the  term  of  removal  appointed  by  the  tack.  " 

Summons  of  succeeding,  in  the  Vice. 

GsoROS,  &c.  Whereas  it  is  humbly. meant  and  shewn 
to  ns  by  our  Lovite  A  B, .  humble, propietor  of  t^e  lands 
and  oUiers  after  mentioned,  that  upon  the  v 

•be  obtained  decree  of  removing,! at  his  instancie>  before 

against  C  D,  djecerning  and  ordainiing  him:  to 
flit  and  remove  himself,  his  &mily,  servants^  cottars,  and  de- 
p^ants,  goods  and  gear,  furth  and  from  all  and  ^  whole  the 
pursuer's  lands  of  >  with  the  pertinents^  lying,       ..  , 
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and  to  lea^e  the  sane  Toid  and  redd,  at  the  term  of 

last,  to  the  effect  the  pursuer,  by  hinuelf,  or  otheri 
in  his  name,  might  enter  thereto,  and  possess  and  enjoy 
the  same  at  pleasure  in  all  time  to  come.  Notwithstakd* 
iHo  WHBRSOF,  the  said  C  D,  in  manifest  contempt  of  the  said 
decree,  did,  on  the  ,  in  a  pri« 

vate  and  clandestine  manner,  remove  from  the  said  landsi 
and,  by  his  connivance  and  collusion,  E  F  entered  to  the  pos- 
session of  the  same,  and  that  without  any  title  from  the  pur- 
suer ;  whereby  the  said  E  F,  by  the  connivance  of  the  said 
C  D,has  violently  intruded  himself,  with  his  servants^  cottars, 
dependants,  goods  and  gear,  into  the  possession  of  the  said 
lands  and  pertinents,  and  thereby  entered  and  succeeded  in 
the  vice  and  place  of  the  said  C  D  and  his  foresaids  ;  and  the 
said  E  F  has,  by  himself  and  others  in  his  name,  idolently  and 
unwarrantably  occupied  and  possessed  the  said  lands,  with 
their  pertinents  and  others  foresaid,  together  with  the  mails^ 
farms,  kains,  customs,  casualties,  profits,  and  duties  of  the 
same  ever  since ;  and  which  said  lands  and  others  foresaid 
were  worth,  dnd  would  have  yielded  to  the  pursuer,  had 
they  not  been  violently  taken  possession  of,  and  intruded 
upon  as  said  is,  the  avails,  quantities,  and  prices  after  men« 
tioned,  viz.— •( here  take. in, the  partictdar  lands  and  their  valueSf 
or  a  dump  sum  may  be  mentioned^,  and  the  particulars  conde^ 
scendedcn  in  the  course  qftheprocess)'^THjaiEroB.Ef  it  ought 
and  should  be  found  and  declabsd,  by  dscres  4)f  the 
Lords  of  our  Council  and  Session,  that  the  said  E  F  has 
succeeded  and  come  in  the  vice  of  the  said  C  D  and  his  fore- 
saids, who  were  lawfully  charged  to  remove  from  the  fore« 
said  lands,  and  as  such  is  liable  for  the  violent  profits  there* 
of,  in  the  same  manner  as  the  said  C  D  would  have  been,  had 
he  continued  to  possess  the  same,  in  contempt  of  the  said 
charge :  And  that  the  said  £  F,  and  likewise  the  said  Q  D,  by 
his  connivance  and  collusion  therein,  by  themselves  or  their 
foresaids,  have  done  wrong  in  the  said  illegal  intrusion  and 

VOL.  II.  z 
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vicious  fintrondiakm ;  and  it  being  so  fimiid  and  d^dared^ 
Ae  said  defeoders  ought  and  should  be  dbxjerned  and 
O&tiAiHKiiy  by  decree  foresaid,  jointly  and  aeyerally,  to 
make  payment  to  the  pacsuer,  hot  only  of  the  foresaid  sum 
Of  L.  %  being  the  worth  and  value  of  the  said  lands 

and  others  foresaid,  since  the  violent  intromission  of  the  said 
^  F»  but  ako  of  the  doidble  mail  or  duty  of  the  same,  as  the 
pawi  jttris {or  the  said  intromission;  And  further,  the 
said  E  F  ought  and  should  be  dzcbrned  and  ordained, 
by  decree  foresaid,  instantly  to  flit  and  remove  himself,  his 
tenants,  cottars,  dependants,  goods  and  gear,  from  the  said 
lands  and  others,  and  to  desist  and  cease  flrom  If^ouring  w 
possessing  ihe  same  in  time  coming,  to  the  effect  the  pur«« 
aiier,.  by  himself  or  others  in  his  name,  may  enter  thereto, 
and  peaceaUy  possess  and  enjoy  the  same,  and  dispose  there- 
of  at  pleasure ;  and  until  the  said  £  F  remove  as  aforesaid,  he 
^nd  the  said  C  D  ought  and  should  be  decerned  and  or* 
aainbd,  by  deeceefbresaid,  to  make  payment  to  thepur« 
auer,  jointly  and  severally,  of  die  foresaid  sum  of  L,  , 
as  double  the  value  t>f  the  said  lands  and  others  foresaid, 
yearfy  and  in  time  coming.  And  lastly,  to  make  payment 
to.  the  pursuer^  conjunctly  and  severally,  of  the  sum  of 
id.  Starling,  as  the  expense  of  the  process  to  follow 

h«!<eon,  and  of  extracting  the  decree  to  be  pronounced 
llierein^  cmiform  to  the  laws  and  daily  practice  of  Scotland, 
used  and  observed  in  the  like  cases,  in  all  points,  as  is  al- 
teged. 
'  Our  will  ts  hehsvorb,  &c. 
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aTATUTSa  R»BIUIXX>  TO  IN  THB  PEBCBDIV6  WORK. 

Of  Fir^  and  th^  Pam  thereof. 

•  Itbm,  {^burning  happenis  in  ome  tonne  fra  the  fyre  be 

atanched,   the  alderman,  baillieSi  and  governoura   of  the 

tounesy  incontinent  aall  enquire  quhomthroWi  and  how  the 

fyre  happened,  and  it  be  fbunden  m  purpoae  deed,  forfiud- 

tour  sail  be  pupition  to  them.    And  gif  it  happenia  of  n|i|- 

govemance,  and  not  of  set  purpose ;  if  it  be  a  senrandi  and 

that  sereiAd  have  gudea^  he  aaH  be  puniidsed  ia  hia  gudes, 

be  tbe  sight  of  the  goyemourea  <tf  the  toune ;  and  giyen  ta 

the  man  that  thoilis  the  akttth,  and  me  baniahed  the  free* 

dome  for  three  aeivea:  And  gif  the  aervand  bea  oa  gttidea» 

he  San  be  douogin  openlie  at  the  mercstt^croce,  and  throw 

the  tooae^  and  line  banished  that  fieedome  for  saFen 

aeirea. 
Item,  gif  it  be  a  man  that  awe  the  house,  and  bumis  it 

rekleslie,  or  bis  wife,  or  his  awn  bairnes,  quhidder  his  nicht- 

bours  takis  skaith  or  nane,  attour  the  skaith  and  schame  that 

he  thoilis,  he  or  they  sail  be  banished  that  toune  for  three 

;b2 
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zeires.  And  gtf  it  be  ane  man  that  maillb  the  housey  and 
bumis  it  reklesly^  he  sail  amend  his  skaith  after  his  power, 
and  be  banished  the  toune  for  three  zieres*  And  gif  it  be 
a  stranger  or  a  traveller  he  sail  be  arraisted :  gif  he  be  of 
power,  to  amend  the  skaith,  and  if  he  be  not  of  power,  he 
sail  byde  in  sickemess^  at  the  King's  will. 

Item,  gif  the  baillies  and  govemoures  of  the  toune  findis 
na  man  in  wy te,  hot  of  suddaine  caise  that  may  not  be  fore« 
aeene,  as  wild-firoy  ralloues,  or  fowlis,  or  sik  likenesse,  the 
law  leavis  it  mipunished. 

Item,  gif  the  governoures  of  the  toune  be  negligent  in  the 
execution]  of  their  office,  and  this  ordinance  foresaid  in 
onie  poynt,  we  leave  them  in  ten  pounds  to  the  King,  of 
unlaw. 

Item,  That  na  fire  be  fetched  fra  ane  house  till  ane  uther 
within  the  town,  hot  within  covered  weshel  or  lanterne,  un- 
der the  pain  of  ane  unlaw. 

Item,  gif  fire  happenis  in  husband  tounes  of  barronies, 
we  leave  them  to  be  punished  be  their  Lordes,  in  like  man- 
ner as  baillies  and  gbvernours  dois  in  burghs. 

Act  1449,  c.  17. 
The  Byer  ofLandes  suld  hep  the  Tackes  set  lefore  the  hying. 

'  Item,  it  is  ordained  for  the  safetie  and  favour  of  the  puir 
people  that  labouvis  the  ground,  that  they  and  all  utheris, 
that  hes  taken,  or  sail  take  landes  in  time  to  come  fra  Lordes* 
and  hes  termes  and  zeires  thereof,  that  suppose  the  Lordes 
sell  or  annaly  that  land  or  landes :  the  takers  sail  remaine 
with  thdr  tackes,  into  the  ischew  of  their  termes,  quhais 
handes  that  ever  they  landes  cum  to>  for  siklike  miJu>  as 
they  tooke  them  for. 
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Act  149Ij  €.98. 

(pfLamdi  of  faUfimd  in  vmrd or  utberwaiet  akered,  that, the 
iennmtes  wU  remaine  therewith^  quhiU  the  nixt  Whitsundaie. 

Item,' it  is  statute  and  ordained,  that  quheiK  oni^  laCnds  falb 
in  wairdi  or  quhen  onie  Ladie  faavand  tefce  or  conjancf-feft* 
ment  happenis  to  deceis,  on  what  land  be  redeemed  or  lowzed 
be  reversion,  gift,  selling,  or  wedsetting^  or  any  utherMraies 
landes  happenis  to  be  altered,  the  tennentes,  labourers, 
and  inhabitantes  of  onie  of  the  said  landes  sail  remdihe  unput 
foorth,  or  removed,  quhill  the  nixt  terme  of 'Whitsunday 
foUowand,  payand  to  the  lord  that  sail  enter  to  the  said 
landes,  the  mailes  and  dewties  aucht  and  vront  of  the  said 
landesi  quhilk  bruiking  sail  induce  na  possession  langer  then 
the  said  Whitsunday. 

Act  1546,  c,  S. 

'  Tennentes  suld  he  retnaved  in  ijuiet  maner  tvUkffuk  coKVoeatioii. 

4.  August  1546. 
The  quhilk  day  the  Lord  Governour  and  the  three  estaites 
of  Parliamente  ratifies  and  appreivis  in  this  present  Par* 
liament,  the  Act  maid  at  Striviling,  the  11th  day  of  Junii, 
the  zeir  of  God,  ane  thousand  fivehundreth,  fourty  sex  zeires; 
maid  anentis  the  laying  furth  of  tennentes  be  their  Over  Lordes, 
as  at  mair  length  is  conteined  in  the  said  acte,  of  the  quhilk  the 
tenour  followis.  The  quhilk  day  the  Lord  Governour,  with 
advise  of  the  Queenis  Grace  and  Lordes  of  Councell,  uDder- 
standand  that  there  is  great  convocationes  maid  in  the  realm, 
for  putting  and  laying  of  men  furth  of  their  tackes,  and 
Bteadinges,  and  siklike,  to  resist  to  the  lordes  of  the  ground, 
their  bailies  and  officiares  to  lay  them  foorth,  quhilk  is  the 
occasion  of  great  trouble  and  slauchter  amangst  our  Sove- 
raine  Ladies  lieges :   Therefore  it  is  statute  and  ordained, 
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Aat  letters  be  dfrect  to  all  Schireflbsy  Stewardes,  BaflHes^ 
and  their  deputes,  and*  to  "Utkeis  officiares  of  the  Qaieenis ; 
SchireflBes  in  that  parte,  to  passe  to  the  mercat  croce  of  the 
head  burrowes  of  the  schires,  and  there,  be  open  prodama;- 
don,  conunande  and  charge  all  and  sundrie  our  Soreraine 
Jiadies  ltq;es9  of  ^nhatsnmeyer  degree  they  be,  that  juine  of 
them- tak  upon  hand  to  make  ony  convocation,  for  putth^ 
and  laying  fiirth  of  ony  temients,  hot  that  thqr»  be  thw 
baiUiesaodoffidareSylay  forth  the  saids  tennentes  gudes  at^ 
derly,  conform  to  the  lawes  of  the  realme,  observed  and 
keiped  in  times  bygane :  Nor  zit  that  na  maner  of  ten- 
nentes make  ony  convocation  or  gaddering,  for  resistance  to 
their  lofdes  of  the  ground,  their  bailies  and  officiares,  und^ 
the  pains  conteined  in  the  actes  of  Parliament  maid  against 
ibem  that  makis  ony  gadderings  or  convocations,  with  certi- 
fication to  diem  that  dois  in  the  contrar,  that  they  sail  be 
called  at  particular  diets,  and  sail  be  punished  therefore  with 
an  rigour  as  accordis. .  And  gif  ony  person  thinkes  them 
offended  be  uthers,  ordains,  that  they  sail  be  called  outher 
eriminally  or  civilly,  and  justice  shall  be  ministered^  as  ac- 
cordis* 

Act  1555  c  39* 
Aneni  the  Wctmmg  of  Tennenies* 

Item,  It  is  statute  and  ordained,  that  in  all  Ume  cumming, 
the  warning  of  all  tennentes  and  uthers,  to  flit  and  remove  fra 
lands,  milnes,  fishinges,  and  possessiones  quhatsumever,  sail 
be  used  in  manner  followiog :  That  is  to  say,  lauchfull  warn- 
ing being  made  ony  time  within  the  zeir,  fourtie  dayes  before 
the  feast  of  Whitsunday,  outher  personally  or  at  their  dwell- 
iog-places,  and  at  the  ground  of  the  landes,  and  ane  eopie 
delivered  to  the  wife  or  servandes,  and  failzieing  thereof,  to 
be  affixed  upon  the  zettes  or  doores  of  the  dwelling  places 
of  the  saidis  landes,  gif  onie  be,  and  thereafter  the  samin  pre- 
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V 

•eept  of  wftrtiiiig  to  M  red  id  Che  iporoeh  kilrk  qiihdir  the  latf- 
4ei  lyiiy  upoa aae  Sabboth^dhgrebefore  noone,  the dmd of 
fteachiiig  or  prefers:  ijid  ane  cofiie  leftandaffiifi^diipen  tihe 
ttftiit  ptttem  doore  ^  Ihe  kirki  fonrtie  cky»  beibre  llid  l«ntie» 
aadna  furder  laying  iiirtii  of  stresaes,  and  remcMiig  upen 
'Wedteesday,  to  be  used  in  time  to  cum.  And  gif  the  partie 
mBXtUBA  in  nanaer  foreeaid^remofia  not  at  the  tetme^  in  that 
caiOi  die  iramer  hU  incontiaenty  ot  sa  soone  as  pleases  hiiDP, 
turn  to  the  Lords  of  Coundl,  or  to  the  l^ieritf  of  the  shii^ 
or  uthen  Judges  ordinares,  havand  jurisdietioni  schawand  his 
precept  of  warning  ordourlie  execute  and  indol'sate,  and  sail 
have  lelt^«  or  precept  to  charge  the  parties  warned  and  pos^ 
aessoures^  of  that  ground^  to  oovopeir  before  the  saidis  Lordei^ 
Sheri£Fs  or  their  deputes,  or  uthers  judges  ordinares  fore^ 
said,  havand  jurisdiction,  upon  ux  days  warning,  Or  labger, 
At  the  will  and  desire  of  the  persewar,  to  hear  and  see  them 
decerned  to  remove,  desist  and  cease,  conforme  to  the  pre^ 
6ept  of  warning  and  execution  thereof,  or  else  to  sdmw  ane 
reasonable  cause  quhy  they  suld  not  do  the  sameo,  with 
certification  to  them  and  they  failzie,  that  letters  sail  be  di- 
rect simpliciter  upon  them  in  the  said  matter:  At  the 
quhilk  day,  gif  they  compeir  not,  the  Lordes,  Shiriffes,  or 
uther  judges  ordinar,  havand  jurisdiction,  sail  decern  them 
to  remove,  desist  and  cease  fra  the  landes  :  And  gif  they 
compier,  and  instantly  schawls  sufficient  title  to  bruik  the 
landes,  in  that  case,  the  samin  judge  to  proceede  and  do  jus- 
tice, as  accords  of  lawe  :  And  gif  the  partie  compieris  ah4 
schawls  na  thing,  bot  niakis  alleageance,  and  offers  him  to  im- 
prove the  indorsation ;  in  that  case,  he  sail  not  be  heard  in 
judgment,  bot  gif  he  finde  sufficient  caution  to  the  Warner 
then  instantly,  that  gif  his  alleageance  being  founden  relevant, 
be  not  sufficientlie  verified  and  prooven  be  him,  that  the  pro- 
fites,  damnage,  and  interest,  quilkis  the  said  warher,  or  ony 
uthers  havand  interest,  hes  susteined,  or  sail  happen  to  sus- 
teine  be  the  delay  of  the  foresaid  alleageance^  be  refounded 
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to  him !  ^nd  to  the  efect  that  this  ordour  may.  have  soffici^ 
eat  processe  in  all  times  to  cum,  it  is  derised,  statute^  and 
ordained,  that  all  Sheriffiii  and  uthers  judges  ordinar,  havaod 
jurisdiction^  as  said  is,  be  their  selves,  or  their  sufficient:  de- 
putes^ bereddie  to  sit  be  fenced  courtes,  all  the  lauchfull  fif- 
teen dayes  after  immediatdie  the  feast  of  Trinitie  Sunday, 
for  doing  of  justice  in  the  saidis  causes,  in  manor  aboiie;Spe- 
cified :  And  gif  the  Schireffes  or  judges  ordinaresi  bavaad 
jurisdiction  in  maner  foresaid,  and  their  deputes,  failzies  to 
be  reddie  in  granting  of  precepts  and  doing  of  justice,  for 
observing  of  this  ordour ;  in  that  case  they  saU  pay  to  the 
partie  their  haill  damnage,  interesse  and  expenses,  but  pce- 
jttdice  of  the  action  against  the  violent  occupyars  and  pos« 
sessoures  forsaidis. 

And  als,  that  na  advocation  of  causes  be  taken  be  the 
Lords  fra  the  judge  ordinar,  except  it  be  for  deadlte  feede» 
or  the  Sherifie  principal,  or  the  judge  ordinar  be  partie,  or 
the  causes  of  the  Lordes  of  Councilli  and  their  Advocates, 
memberst 


Act  1669,  c.  9. 
Concerning  Prescriptions, 

Our  Sovereign  Lord,  with  advice  and  consent  of  the  estates 
of  Parliament,  Statutes  and  Ordains,  that  all  arrestments  to 
be  used  hereafter  upon  decreets,  registrate  bonds,  dispositions 
or  contracts,  not  pursued  and  insisted  on  within  five  years 
after  the  laying  on  thereof,  shall  after  that  time  prescrive ; 
and  that  all  arrestments  already  used  upon  the  ground  afore- 
said, shall  prescrive  within  five  years  after  the  date  hereof. 
And  that  all  arrestments  used  or  to  be  used  upon  dependence 
of  actions,  shall  likewayes  prescrive  within  five  years  after 
lentence  is  obtained  in  the  said  actionst  if  the  saids  arrest« 
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m«nti  be  not  pursued  or  iuUted  on  withia  that  time. 
And  likewayes,  His  Msjesty,  with  advice  foresaid.  Statutes 
and  Ordains,  that  ministers  stipends  and  muliars  not  pur- 
sued for  within  6ve  years  after  the  same  are  due;  And  like- 
wayes  mails  and  duties  of  tennents,  not  being  pursued 
within  fire  years  after  the  tennents  shall  remove  from  the 
lands  for  which  the  mails  and  duties  are  craved,  shall  pre- 
Bcrire  in  all  time  coming ;  Except  the  saids  ministers  stipend 
mul tars,  muls  and  duties  shall  be  offered  to  be  proven  to 
be  due  and  resting  owing,  by  the  defenders  their  oaths,  or 
by  a  special  writ  under  their  bands,  acknowledging  what  ia 
resting  owing.  And  that  all  bargains  concerning  moveables 
or  BUtns  of  money,  probable  by  witnesses,  shall  only  be  pro- 
bable by  Writ  or  Oath  of  party,  if  the  same  be  not  puraaed 
for  within  five  years  after  the  making  of  the  bargain.  And 
'ftirtber.  His  Majesty  with  advice  and  consent  foresaid. 
Statutes  and  Ordains,  that  all  actions  proceeding  upon  warn- 
ings, spuilzies,  ejectments,  arrestments,  or  for  ministers'  sti- 
pends, and  others  foresaid,  shall  prescrive  within  ten  yens, 
except  the  said  actions  be  wakened  every  five  years ;  But 
prejudice  alwayes  of  any  of  the  saida  actions,  which  by  for- 
mer Acts  ofParliament  are  appointed  to  prescrive  ina  shorter 
time.  And  also  Statutes  and  Ordains,  that  holograph  mis- 
sive letters,  and  holograph  bonds,  and  subscriptions  in  compt- 
books  without  witnesses,  not  being  pursued  for  within  twenty 
years  shall  prescrive  in  all  time  thereafter  |  except  the  pur- 
suer offer  to  prove,  by  the  defender's  oath,  the  verity  of  the 
saids  holograph  bonds  and  letters,  and  subscriptions  in  the 
compt-boolu.  It  is  alwayes  hereby  declared,  that  prescrip- 
tions shall  not  run  in  any  of  the  cases  foresaid,  against 
minors  during  the  years  of  their  mftority. 
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Ad  1685  c.  39,  in  favours  ofPianUrs  and  Indosers  ff 

Ground. 

Our  Sovereign  Lord,  irith  advice  and  consent  of  the 
Estates  of  this  present  Piurliament»  for  the  encouragement 
of  enclosing  of  ground  and  planting  of  trees»  does  ratify 
and  approve  all  former  laws  and  Acts  of  Fbrliament  made 
in  favours  of  indosers  of  ground  and  planters  of  treesi  and 
particularly  the  41  st  Act,  Pari*  1.  Charles  II«  entituled> 
Act  Jor  phnHng  and  endosing  qf  ground  i  And  because  the 
time  prescribed  in  the  said  act  is  now  elapsed,  they  statute 
and  ordain,  That  the  whole  heads  contamed  in  the  said  Act 
be  observed  for  the  space  of  nineteen  years  next  to  come, 
commencing  from  the  date  hereof.  And  likewise,  ratifies  and 
approves  the  17th  Act,  Pari.  2,  Charles  11.  entituled,  Aoit 
for  endosing  qf  ground.  And  ordains  the  same  to  be  ob« 
served  in  all  time  coming.  And  further,  statutes  and  or* 
dains,  that  hereafter  no  person  shall  cut,  break,  or  pull  up 
Any  tree,  or  peel  the  bark  off  any  tree,  under  the  pain  of  ten 
pounds  Scots  for  each  tree  within  ten  years  old,  and  twenty 
pounds  Scots  for  each  tree  that  is  above  the  said  age  of  ten 
years,  and  that  the  havers  or  users  of  the  timber  of  any 
tree  that  shall  be  so  cut,  broken,  or  pulled  up,  shall  be  liable 
^  the  same  penalty,  except  he  can  produce  the  person  firom 
whom  he  got  it,  and  if  the  person  that  shall  be  so  convict- 
ed be  not  able  to  pay  the  fine,  then  he  shall  be  decerned  to 
work  a  day  for  each  half  merk  contained  in  the  said  fine  to 
the  heritor  whose  planting  shall  be  so  cut  or  broken:  As  like- 
wise, statutes  and  ordains,  That  no  person  shall  break  down 
or  fill  up  any  ditch,  hed|^  or  dyke,  whereby  ground  is  iuc 
closed,  and  shall  not  leaj^  or  suffer  their  horse,  nolt,  or  shec^ 
to  go  over  any  ditch,  hedge,  or  dyke,  under  the  pain  of  ten 
pounds  Scots  toties  quoties,  the  half  whereof  to  be  appli- 
ed to  the  heritor,  and  the  other  half  for  the  mending  and  re- 
pairing of  bridges  and  highways  within  the  paroch,  at  the 
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jd^l  of  the  sheriffy  Stewart,  or  justice  of  peaoe>  before 
whom  the  cootraveners  shall  be  pursued* 

Ad  1690,  c.  S9« 
Aneni  Remaoingjrom  Land, 

Our  Sovereign  Lord  and  Lady,  and  the  Estates  of  Parlia- 
ment,  considering  the  inconveniency  arising  from  the  un- 
certainty of  the  term  of  Whitsunday^  whereby  the  endurance 
of  the  two  ordinary  terms  of  Whitsunday  and  Martinmas  is 
so  unequal,  and  Whitsunday  oft  times  reaching  far  in  sum- 
mer, by  the  removing  from  lands  at  that  time,  these  who  re- 
move do  eat  up  and  destroy  the  meadows  and  cleaned  ground ; 
Tor  remeid  whereof,  their  Majesties  with  consent  of  the 
said  Estates  of  Parliament,  do  statute  and  ordain.  That 
the  Summer  and  Winter  term  shall  in  all  time  coming  be 
the  fifteenth  day  of  May^  and  Martinmas ;  and  that  the  le- 
gal term  of  removing,  both  in  burgh  and  landward,  shall  t^e 
the  said  fifteenth  day  of  May,  upon  warning  forty  days  pre- 
ceding, the  same* 

Act  1693  c.  24,  Aneni  the  term  of  Whitsunday. 

Our  Sovereign  Lord  and  Lady,  the  King  and  Queenls 
Majesties,  with  advice  and  consent  of  the  Estates  of  Parlia^* 
ment,  for  further  clearing  the  thirty-ninth  Act  of  the  Se^ 
cond  Session  of  this  current  Parliament,  statute  and  declare 
That  the  fifteenth  day  of  May 'was,  since  the  date  of  the 
foresaid  Act,  and  shall  be  in  all  time  coming,  in  place  of  the 
former  term  ot  Whitsunday,  to  all  effects  whatsoever,  aa 
well  as  to  removings. 

Act  1695,  c  24,^r  obviating  the  Frauds  of  Apparent  Heirs* 

Our  Sovxreign  Lord,  considering  the  several  frauds 
and  disappointments  that  creditors  do  sufier,  upon  the  de« 
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cease  of  their  debtors,  and  through  the  contrivance  o^  ap- 
parent heirs,  in  their  prejudice :  For  remeid  thereof,  and 
also  for  facilitating  the  transmission  of  heritage  in  favours  of 
both  heirs  and  creditors,  his  Majesty,  with  advice  and  con- 
sent of  the  Estates  of  Parliament,  Statutes  and  Ordains, 
That  if  any  man,  since  the  1st  of  January  1661,  have  serv- 
ed, or  shall  hereafter  serve  himself  heir ;  or,  by  adjudication 
on  his  own  bond,  hath,  since  the  time  foresaid,  succeeded 
or  shall  hereafter  succeed,  not  to  his  immediate  predecessor, 
but  to  one  remoter,  as  passing  by  his  father  to  his  goodsire» 
or  the  like ;  then,  and  in  that  case,  he  shall  be  liable,  for 
the  debts  and  deeds  of  the  person  interjected,  to  w,hom  he 
was  apparent  heir,  and  who  was  in  the  possession  of  the 
lands  and  estate  to  which  he  is  served,  for  the  space  of 
three  years,  and  that  in  so  far  as  may  extend  to  the  value 
of  the  said  lands  and  estate,  and  no  further,  deducing  the 
debts  already  paid  :  As  also,  with  this  order,  as  to  the  time 
past,  that  all  the  true  and  lawful  debts  of  the  apparent  heir, 
entering  as  said  is,  and  already  coniracted  with  the  true 
and  real  debts  of  the  predecessor,  to  whom  he  enters,  shall 
be  preferred  in  the  first  place :  As  also,  his  Majesty,  with 
advice  and  consent  foresaid,  statutes  aild  ordains,  that  if 
any  apparent  heir  for  hereafter,  shalK  without  being  lawfully 
served  or  entered  heir,  either  enter  to  possess  his  predecessors 
estate,  or  any  part  thereof,  or  shall  purchase  by  himself,  or 
any  other  to  his  behoof,  any  right  hereto,  or  to  any  legal  dili- 
gence, or  other  right  affecting  the  same,  whether  redeem- 
able or  irredeemable,  otherwise  than  the  said  estate  is  ex- 
posed to  a  lawful  public  roup,  and  as  the  highest  offerer 
thereat,  without  any  collusion,  his  foresaid  possession  or 
purchase  shall  be  repute  a  behaviour  as  heir,  and  a  sufficient 
passive  title  to  make  him  represent  his  predecessor  univer- 
sally, and  to  be  liable  for  all  his  debts  and  deeds,  siklike  as 
if  the  said  apparent  heir,  possessing  or  purchasing,  as  said 
is,  were  lawfully  served  and  entered  heir  to  his  said  pre- 
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decessor;  declaring  always,  likeas  it  b  hereby  declared, 
that  the  said  apparent  heir  may  bring  the  said  estate  to  a 
roup,  whether  the  estate  be  bankrupt  or  not.  And  it  is 
further  statute,  that  where  rights  or  legal  diligences  a£Pecting 
their  predecessors'  estates,  shall  be  found  settled  on  the  per« 
son  of  any  such  near  relation,  to  whom  the  apparent  heir  to 
the  foresaid  predecessor  may  also  succeed  as  heir,  the  ap- 
parent heirs  possessing  by  virtue  of  the  said  rights  and  dili« 
gences,  except  upon  lawful  purchase  by  public  roup,  as 
said  is,  shall  not  only  be  a  passive  title,  but  the  said  rights 
and  diligences  in  the  person  of  the  said  near  relation  shall 
only  be  sustained  as  valid  to  exclude  the  predecessors*  cre- 
ditors, in  so  far  as  can  be  qualified  and  instructed,  that 
these  rights  and  diligences  were  truly  and  honestly  pur- 
chased for  payment  of  sums  of  money,  and  no  further.  And 
moreover,  his  Majesty,  with  advice  and  consent  foresaid. 
Statutes  and  Ordains,  that,  for  hereafter,  any  apparent  heir 
shall  have  free  liberty  and  access  to  enter  to  his  predecessors 
cum  beneficio  inventariif  or  upon  inventary,  as  use  is,  in  ex- 
ecutories  and  moveables,  allowing  still  to  the  said  apparent 
heir,  year  and  day  to  deliberate,  in  which  time  he  may  make 
up  the  foresaid  inventary,  which  he  is  to  give  upon  oath, 
fuU  and  particular  as  to  all  lands,  houses,  annualrents,  or 
other  heritable  rights  whatsoever,  to  which  the  said  appa- 
rent heir  may,  or  pretends  to  succeed :  Which  inventary  to 
be  subscribed  by  him  before  witnesses,  duly  insert  and  de- 
signed, shall  be  given  in  to  the  clerk  of  the  Sheriff-court  of 
the  shire,  where  the  defunct's  lands  and  heritage  lye ;  or  in 
case  the  defunct  had  no  lands  or  heritage  requiring  seisin, 
to  the  derk  of  the  shire  where  the  defunct  deceased :  To 
which  inventary,  the  Sheriff,  or  Sheriff  depute,  with  the 
derk  of. the  court,  shall  also  subscribe  in  judgement,  and 
record  the  same  in  their  registers,  and  give  extracts  there- 
of; for  all  which  the  upgiver  of  the  said  inventary  shall  pay 
no  more  to  the  court  and  clerk  thereof,  on  any  account, 
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tfum  the  ordimry  priae  of  extracts  in  that  court^  tor  an  es£* 
tract  of  the  said  inrentarf:  And  thia  inventaryn  to  be 
given  in,  recorded  and  extracted,  aa  said  is^  within  the  said 
jear  and  day,  to  deliberate.  And  thereafter,  the  feregsid 
extract  thereof,  shaU,  within  forty  days  after  the  expiratkm 
of  the  said  year  and  day,  be  again  presented  and  registrated 
in  the  books  of  Council  and  Session,  in  a  particular  register 
to  be  appointed  by  the  clerk  register  for  that  effect.  And  the 
apparent  heir  entering  by  inventary,  in  manner  foresaid,  ia 
hereby  declared  to  be  only  liable  to  his  predecessors'  debts 
and  deedsy  secundum  vires  inventarUf  and  in  as  far  as  the 
value  of  the  heritage,  given  up  in  inventary,  will  extend^ 
and  no  further  :  Providing  aJwajns,  likeas  it  is  h^eby  spe* 
cially  (H-ovided,  that,  if  the  apparent  heir  lAall  have  any  in* 
tromission  with  the  deinnct*s  heritable  es^te,  or  any  part 
thereof,  otherwise  than  necessary  intromission,  for  custody 
tod  preservation,  before  his  giving  in,  recording  and  ex* 
tracting  the  said  inventary  in  manner  foresaid,  or  if  he  shafi 
fraudfully  omit  any  thing  out  of  the  said  inventary,  that  i^ 
which  yet  he  shall  be  found  to  have  intromitted  with,  ef 
possessed,  then,  and  in  either  of  these  cases,  he  shall  lose 
the  benefit  of  the  inventary,  and  be  universally  liable,  as  if 
entered  heir  without  inventary.  And  ftirther,  that  if  any 
part  of  the  said  ^heritable  estate  shall  be,  without  firaud, 
omitted  to  be  given  up  by  him  in  the  foresaid  inventary,  and 
shall  not  in  the  meantime  be  afiected  by  the  diligence  of  a 
lawful  creditor,  he  shall  have  fiberty,  so  soon  as  he  comes 
to  the  knowledge  thereof,  and  within  forty  days  thereafter, 
to  make  an  eik  of  the  same  to  the  said  inventary :  Which 
eik  is  to  be  made  and  subscribed,  given  in  and  recorded,  m 
the  same  manner  with  the  principal  intentary  above  men* 
tioned.  And  lastly,  it  is  hereby  declared,  that  apparent 
heirs,  if  they  please,  may  enter  without  inventary,  as  for* 
met  1y,  in  all  points,  and  that  whether  they  enter  with  or 
without  inventary,  they  are  stiH  to  enter  by  service  antf  te^ 
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tour,  or  by  precepts  eS  chare  constat ^  in  maiitier  formeriy  ae« 
customecL 


Act  1698,  c.  IQiJbr  preserving  Planting. 

Our  Sovbreign  Lord,  with  the  advice  and  consent  of 
the  Estates  of  Parliament,  Ratifies  and  Approves  all 
former  laws  and  Acts  of  Parliament,  made  for  planting  and 
enclosing  of  ground  ;  And  for  making  the  samen  more  e£Peo- 
tual.  Statutes  and  Ordains,  that  all  tenants  and  cot- 
tars shall  preserve  and  secure  all  growing  wood  and  plant"* 
ing  that  is  upon  the  ground  they  possess,  that  none  of  it 
shall  be  cut,  broke,  or  pulled  up  by  the  roots,  or  the  bark 
peeled  off  any  tree,  and  that  under  the  pain,  to  be  exacted 
by  their  masters  allenarly,  of  ten  pounds  Scots  for  each  tree 
within  ten  years  old,  and  twenty  pound  Scots  for  each  tree 
that  IS  above  the  said  age  of  ten  years,  unless  the  samen  be 
done  by  warrant  and  order  of  the  said  master  and  heritor  of 
the  ground,  and  ordains  the  tenant  to  be  liable  for  his 
wife,  children,  and  servants,  or  any  others  within  his  family 
that  shall  contravene  this  present  Act. 

Act  1703,  c.  7>  dicharging  Butchers  to  be  Graziers^ 

Our  Sovereign  Lady,  with  advice  and  consent  of  the 
Estates  of  Parliament,  does  hereby  prohibit  and  discharge 
all  butchers  or  fleshers  to  take,  brook,  or  possess,  either  by 
tliemaelves,  or  any  others  for  their  use  and  behoof,  directly 
or  indirectly,  any  parks,  inclosures,  or  any  other  lands 
whatsomever,  less  or  more,  exceeding  one  acre,  under  the 
penalty  of  L*1Q0  Scots  for  each  time  they  contravene ;  and 
als6  to  foi^it  the  whole  nolt  and  sheep  that  shall  be  found 
in  the  said  Parks,  inclosures,  and  grazings  bdonging  to 
them,  the  one  half  thereof  to  be  employed  for  her  Majesty's 
use,  and  the  other  half  to  the  informer.    And  further,  does 
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herd>7  declare  the  contravener  to  lose  his  freedom,  as  b 
burgess,  in  all  the  burghs  of  this  kingdom.  And  likewise,  de-* 
clares  all  tacks  already  made,  or  to  be  made  with  any  Butcher 
or  flesher,  or  for  their  behoof,  anent  the  set  or  farm  of  all 
parks,  incfosures,  and  other  lands  whatsomever,  exceeding 
an  acre  to  each  butcher  or  flesher,  (unless  the  samen  be 
tilled  and  sown  with  corns  yearly)  to  terminate,  and  to  be 
void  and  null  after  the  term  of  Whitsunday  next  to  come. 
And  further,  her  Majesty,  with  advice  and  consent  foresaid. 
Statutes  and  Ordains,  that  it  shall  be  leisume  to  all  per- 
sons whatsomever,  to  sell  and  break  all  sorts  of  fleshes  on 
every  lawful  day  of  the  week,  and  that  in  all  the  burghs 
and  towns  of  this  kingdom,  free  of  any  imposition  what- 
somever, the  petty  custom  of  burgh  excepted. 

Clauses  in  the  Act^  10  Geo.  II fy  c.  51,  empowering  Heirs 
of  Entail^  to  Grant  Improving  Leases* 

Whereas,  by  an  Act  of  the  Parliament  of  Scotland,  made 
in  the  year  1685,  intituled  <<  Act  concerning  Taillies, ''  all 
his  Majesty's  subjects  are  empowered  to  taillie  their  lands, 
and  estates  in  Scotland,  with  such  provisions  and  conditions 
as  they  shall  think  fit,  and  with  such  irritant  and  resolutive 
clauses  as  to  them  shall  seem  proper ;  and  which  taillies, 
when  completed,  and  published  in  the  manner  directed  by 
the  said  Act,  are  declared  to  be  real  and  effectual  against 
purchasers,  creditors,  and  others  whatsoever:  And  whereas 
many  taillies  of  lands  and  estates  in  Scotland,  made  as  well 
before  as  after  passing  the  said  Act,  do  contain  clauses 
limiting  the  heirs  of  entail  from  granting  tacks  or  leases, 
of  a  longer  endurance  than  their  own  lives,  for  a  small  num- 
ber of  years  only  ;  whereby  the  cultivation  of  land  in.  that 
part  of  this  kingdom  is  greatly  obstructed,  and  much  mis- 
chief arises  to  the  public ;  and  which  must  daily  increase, 
so  long  as  the  law  allowing  such  entail  subsists^  if  some  re- 
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medy  be  n6t  prdviddd :  Whereforcy  td  prevent  8  mischief  and 
inconveniency  so  hurtful  to  the  public^  Be  it  enactied  by  the 
King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  theXords  Spiritual  and  Temporal,  and  Com- 
mons in  this  present  Parliament  assembled,  and  by  the  au« 
thority  of  the  same, 

I. — That  it  Bhtll  and  may  be  lawful  to  every  proprietor 
of  an  entailed  estate,  within  that  part  of  Great  Britain  called 
Scotland,  to  grant  tacks  or  leases  of  all  or  any  part  or  parts 
thereof,  for  any  number  of  years  not  exceeding  fourteen 
years,  from  the  term  of  Whitsunday  next,  after  the  date 
thereof,  and  for  the  life  of  one  person  to  be  named  in  such 
tacks  or  leases,  and  in  being  at  the  time  of  making  thereof ; 
or  for  the  lives  of  two  persons  to  be  namied  therein,  and  in 
being  at  the  thne  of  making  the  same,  and  the  life  of  the 
fiuryivor  of  them ;  or  for  any  number  of  years  not  exceeding 
thirty-one  years,  from  the  term  afo'riesaid.' 

II.— Provided  always,  that  every  sUch  lease  for  two  lives 
fihall  contain  a  clause,  obliging  the  tenant  or  tenants  to  fence 
and  Inclose,  in  a  sufficient  and  lasting  manner,  all  the  lands 
so  leased,  within  the  space  of  thirty  years,  and  two  third 
parts  within  the  space  of  twenty  years,  and  one  third  part 
thereof  within  the  space  of  ten  years,  if  the  said  lease  shall 
continue  for  such  respective  terms;  and  that  every  such 
lease  for  any  term  of  years,  exceeding  nineteen  years,  shall 
contain  a  clause,  obliging  the  tenant  or  tenants  to  fence  and 
inclose  in  like  manner,  all  the  lands  so  leased,  during  the 
continuance  of  such  term,  and  two  third  parts  thereof  be- 
fore the  expiration  of  two  third  parts  of  such  term,  and 
one  third  part  thereof  before  the  expiration  of  one  third 
part  of  such  term. 

III.— And  provided  also,  that  every  such  lease  for  two 
lives,  or  for  any  term  of  years  exceeding  nineteen  years, 
shall  contain  a. clause,  obliging  the  tenant  or  tenants  to  keep 
and  preserve  the  fences,  when  made>  in  good  and  sufficient 

VOL.  II.  A  A 
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repair  during,  the  leaset-  and  to  leave  them  so  at  the  expira- 
tion thereof;  and  that  no  inclosures  which  shall  be  made, 
shall  comprehend  more  than  forty  acres  in  one  field,  ex- 
cepting where  the  lands  consist  of  hills  and  other  grounds^ 
incapablei   or  improper  by  their  nature,  for  culture  by 
the  plough ;  in  which  case,  the  inclosures  may  be  made 
of  such  extent,  as  the  nature  of  the  ground  shall  require. 
.    IV. — And  whereas  the  building  of  villages  and  houses 
upon  entailed  estates,  may,  in  many  cases,  be  beneficial  to 
the  public,  and  might  often  be  undertaken  and  executed,  if 
heirs  of  entail  were  empowered  to  encourage  the  same,  by 
granting  long  leases  of  lands  for  the  purpose  of  building : 
Be  it  therefore  enacted  by  the  authority  aforesaid,  That 
it  shall  be,  and  it  is  hereby  declared  to  be  in  the  power  of 
every  proprietor  of  an  entailed  estate,  to  grant  leases  of 
land  for  the  purpose  of  building  for  any  number  ^f  years 
not  exceeding  ninety-nine  years. 

y. — Provided  always,  that  not  more  than  five  acres  shall 
be  granted  to  any  one  person,  either  in  his  own  name,  or 
to  any  other  person  or  persons  in  trust  for  him ;  and  that 
every  such  lease  shall  contain  a  condition  that  the  lease 
shall  be  void,  and  the  same  is  hereby  declared  void,  if  one . 
dwelling  house  at  least,  not  under  the  value  of  ten  pounds 
Sterling,  shall  not  be  built  within  the  space. of  ten  years 
from  the  date  of  the  lease,  for  each  one  half  acre  of  ground 
comprehended  in  the  lease ;  and  that  the  said  houses  shall 
be  kept  in  good,  tenan table,  and  sufficient  repair ;  and  that 
the  lease  shall  be  void,  whenever  there  shall  be  a  less  num- 
ber of  dwelling  houses  than  one,  of  the  value  aforesaid,  to 
each  one  half  acre  of  ground,  kept  in  such  repair,  as  afore- 
said, standing  upon  the  ground  so  leased. 

y I.— Provided  also,  that  the  power  of  leasing  hereby 
given,  shall  not  in  any  case  extend  to,  or  be  understood  to 
comprehend,  a  power  of  leasing,  or  setting  in  tack,  the 
manor  place,  office  houses,  gardens,  orchards,  or  inclosures 
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adjacent  to  the  manor  place,  which  have  usually  been  in 
the  natural  possession  of  the  proprietory  or  have  not  been 
usually  let  for  a  longer  term  than  seven  years,  when  tUe  heir 
in  possession  was  of  lawful  age;  and  that  no  lease  of  lands 
shall  be  granted  under  the  authority  of  this  Act,  for  the 
purpose  of  buiidmg  villages,  orhousesi  within  three  hund- 
red yards  of  the  manor  place,  in  the  natural  possession  of 
the  proprietor. 

VII.— Provided  always,  and  be  it  enacted,  that'  all  leases 
made  or  to  be  granted  under  theauthority  of  this  Act,  shall 
be  made  or  granted  for  a  rent  not  under  the  rent  payable' 
by  the  last  lease  or  set,  and  without  grassum,  fine  or  fore- 
gift,  or  any  benefit  whatsoever,  directly  or  indirectly,  re- 
served or  accruing  to  the  grantor,  except  the  rent  payable ' 
by  the  lease ;  and  that  no  such  lease  shall  be  granted  till 
after  the  end  or  other  determination  of  any  former  lease  of' 
the  same  premises  ;  or  that  such  lease,  if  granted  for  a  time 
Certain,  shall  be  within  one  year  of  being  determined,  and 
that  all  leases  otherwise  granted  shall  be  void  and  null. 
'  VIIL-^And  be  it  provided  and  declared,  by  the  authority 
aforesaid,  that  if  any  taillie  shall  either  expressly,  or  by  im- 
plication, contain  powers  of  leasing  more  ample  than  are 
hereby  given,  the  heirs'  of  entitil  in  possession  shall  be  at 
liberty  to  exercise  all  such  powers,*  in  the  same  manner  as 
if  this  Act  had  never  been  made. 

•  •  •  • 

Okmajrom  ihe  Act^  6  Geo.  IF,  c.  120^  for  the  better  re- 
gtdatittg  of  the  Forms  of  Process  in  the  Courts  ofL(vm 
•  in  Scdtkmd.  * 

Sect.  41.     And  be  it  further  enacted  by  the  authority 
aforesaid,  that  from  and  after  the  said  eleventh  day  of  No- 
vember next,   (^1825),  bills  of  advocation,  complaining  of . 
final  judgments  of  Sheriffs  and  other  inferior  judges,  shall 


•  Referred  to  in  Vol.  11.  p.  128  in  Note. 
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conndp  II  eojptj.  oC  the  8un^nol^  or  peti^oa  bjr  if bU^b.  djifi 
aption  1097  haiie  c^qminenc^e^l  \n  the^  fnferix^r.  couf;ty  ARd  of  tt^ 
^efcop^  orajpswiSKfi*  with  the  mt^loc^^ton  Qronpuqcedi  or. 
such  of  them  as  the  party  shall  complain.  of»  a{^d.  wUbout  anjT} 
oth^.  narration,  an4^  ii^Uhout  argomeiit ;  and  sach  biU^  o( 
adyocatioR  shall  a^  once  be  paased.b|r  the  Lor^^Qi^di^J^caF; 
«D  the  bills,  oncaudon  beii^g  found  to  make  payment  ,qf;t})e, 
expenses  incurred  in  the  inferior  court,  and  al^,.  suqb  e^^ 
penses  as.  majr  be.  incupied)  in>  the  Covurti  of  Sf»vsipiu..of  ,on 
juratory  caution  for  such  expenses,  in.  cases  whecp  siKjflt^ 
caution  is  bji;  the  present  practice  held  sufficient. 

Sect.  42.  And  be  it  fm^her  enacted,  by  the  a^^hprply 
aforesaid,  that  in  all  advocations  of  niterlocutors  pr<moun-. 
ced  by  the  Sheriffii,  it  shall.be  competent  to  t(»e inferior 
judge  to  regulate  in  the  mean  time,  on  the  application  of 
either  party,  all  matters  regarding  interim  pofises^puy  hav^ 
ing  due  regard  to  the  manner  in  which  the  mutual. interest^ 
of  the  parties  miQr  be  affected  in  the, final  decisipu  of  the^ 
cause;  and  such  interim  order  shall  not  be  subject  tQ.  re^ 
view,  except  by  the  Lord  Ordinary,  or  th^  Courts  m  the 
course  of  discussiog  the  process  of  Advocation ;  reserving 
to  the  Court  of  Session,  or  Lord  Qrdii^ury,  ft^li  powers. duir- 
log  the  course  of  discussion  of  the  cause  ii^  the  said  Coortf 
to  give  such  orders  and  dirf^tions  in  refpect  to  interim, 
possession  as  justice  may  require* 

Sect.  43.  And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  in  all  action  bi^fore  m^  inferior  court  wJiere ' 
a  party  shaU  intimate  in  writing  to  the  clerk  of  court  th|t 
he  intends  to  advocate  the  cause,  and  shall  tfaeoewitfa  lodge 
a  bond  of  caution,  for  such  expenses  as  may.  be  incurred  in 
the  Court  of  Sesrion,  as  provided  in  this  Act;  the  space  of 
fifteen  days,  in  the  ordinary  case,  and  thirty  days  iu  causes 
before  the  Courts  of  Orkney  and  Shetland,  shall  be  allowed 
after  final  judgment,  to  apply  by  bill  of  advocation  to  the. 
Court  of  Session,  before  extract  sbf^U  be  competent ;  but 
on  the  elapse  of  the  foresaid  term  respectively,  if  no  bill  of 


fid^obatkni  %hh\\  h&ve  beto  ibttoaited  to  the  cteHc  of  Cburt, 
Im  wnj  give  otrt  tire  e:fctnict  on  die  'ft|[>t>l9eation  of  elAer 
-pftity.  It  beHifg  eompemBtt  hp#even  to  present  a  bill  bf  M- 
yntooddn  vt  my  ckAe  belbre  die  ddci^  lias  been  acftuaDy 
^xtimcted ;  And  w4m«i  deoi^  had  pkied  ih  MM^Oe  in  any 
inferior  conrti  or  ill  the  Goiift  ^  Athtfimtl^^  and  hais  beei^ 
teirattedy  it  rtiail  be  ootiq>0tent  t6  ap|>ly  b  ti^  Court  in 
which  ftiich  dicre^  Wsiii  prdnooneed,  to  hiive  thie  decree  re'* 
catied ;  and  dn  ccfitidgmAM  in  ii«e  haaadfii  Of  the  derk  cf 
tte  Cotti%,  of  tire  ek^ttse  inccmied,  Ihe  snid  Coutit  AaSL 
hme  flower  to  atop  execiHiOn  aisd  repotfe  (he  defendei^  tod 
renve  the  action,  as  if  deoreie  hiad  not  bieen  extracted; 

Sect.  4i4i  And  be  it  fiuthcr  enanted,  by  diia  anthdritf 
aforesaid,  iMt  when  miy  jadgtnent  diidl  be  pronbUntied  by 
an  inferior  court,  ordaining  4  tenant  to  reM^n^  fWnl  i^^ 
poflBession  6f  lands  or  honses,  the  tenant  shidl  not  be  ^ntit^ 
led  to  apply  as  above,  by  bill  of  advocation  to  be  passed  Ht 
onee^  bat  only  by  means  of  suspenbien,  as  herein  after  ire^ 
ga1ated« 

Sect,  %&.  And  whereas,  under  the  lot^aid  Act,  paissed 
in  the  fiftieth  year  of  hin  lale  Majetity^  bflh  of  ttdvbl^tiofi 
are  adtntttfed  against  iAtetlocntOI'y  judgments,  in  certdH 
cases ;  Be  it  further  enacted,  that  when  such  bills  of  advo- 
cation shall  be  passed,  it  shall  not  be  necessary  for  the 
complainer  to  find  caution,  except  for  expenses,  as  in  other 
cases  of  advocation  above  mentioned ;  and  all  interlocutors 
by  the  Lord  Ordinary  oh  the  Bills,  pasi^ing  ot  rdtisliig 
sueh  Bills  of  Advocation,  shtf  1  be  firial. 

Sect.  46*  And  be  it  enacted,  that  in  all  cases  iri(H6ut 
distinction,  the  Lord  Ordinary  on  the  Bills,  may  pias  bflla 
of  Sui^pfettirion,  without  requiring  the  concurrence  of  the 
Inner  House,  during  Session,  or  of  bhe  Or  more  Otdihariefs 
during  vacation ;  and  in  complaining  of  any  interlocutor 
pronouhced  by  the  Lord  Ordinary  on  the  Bills,  the  paitjr 
shall  proceed  not  as  at  present,  by  reclaiming  petition,' but 
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by  presentiog  a  printed  note  to  the  Inner  House^  sti^g 
the  nature  of  the  bill,  reciting  the  iaterlocatori  and  praymg 
for  an  alteration  thereof;  and.  upon  8uch;  note  being  prcr» 
sentedi  the  Inner  House -shall  order  the  counsel  for  the 
parties  to  be  heard,  and  on  hearing  themt  sh^  either  ffmat 
or  refuse  the  application,  or  app<Hnt  parties  to  .give  in.mu? 
tual  cases  on  ,the  question  ;  and  thereafter  the  Court  shdi 
either  refuse  the  api^ciition,  or  remit  to  4he  Lord  Ordinaij 
to  pass,  or  to  refuse  the  bill,.or  to  remit  to  the  Inferior  Judge 
with  instrucjtions ;  and  any  interlocutor  of  the, Court  Te^ 
fusing  such  application,-  or  of  the  Lord  Odinary^  on  a  re? 
mit  from  the  Court,  shall  be  -final ;  and  when  a  bill  of  sus* 
pension  shall  have  been  passed  on  a^emit  from  the  Inner 
House,  or  in  consequence  of  the  Lord  Ordinary  having 
taken  the  cause,  to  report  to  the  Inner  House,  the  letters 
of  suspension  shall  be  discussed  before  a  Lord  Ordinary  of 
that  division,  unless  remitted  ob  conUngenitam^  to  some  pre- 
vious process*  depending  before  the  other  division :  and  in 
the  event  of  Bills  of  Suspension  being  passed  of  decrees  of 
inferior^  courts,  it  shall  be  competent  for  the  Lord  Ordinary 
or  the  Court,  to  find  the  suspender  entitled  to  his  expenses 
in  the  Inferior  Court,  as  well  as  in  the  Court  of  Session. 

Act  of  Sederunt,  14fA  December  1756. 

Whbreas  the  difficulties  that  have  occurred  in  actions  of 
removing  from  lands,  have  been  found  to  be  h^hly  prejudi* 
cial  to  agriculture,  and  both  to  masters  and '  tenants,  in  re-, 
spect'that,  during  .the  dependence  of  such  actions,  thelaiids 
are  neglected  and  deteriprated  by  the  defender,^  and  the  he- 
ritor's  security  for  his  r^it  brought  into  danger,  and  ten«nt4 
are  discouraged  from  entering  into  tacks,  by  the  unpertain* 
ty  of  their  attaining,  to  possession  and  by  their  finding  the 
subject  of  their  tacjk  much  deteriorate  during  the  depend- 
ence of  the  process  of  removing  against  the  preceding  te-^ 
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n^Dt ;  the  Lords  of  Council  and  Session,  resolving  to  re- 
medy this  great  evil^  do  make  the  following  regulations,  viz. 
"■^Ima,  That  where  a  tenant  is  bound  by  his  tack  to  remove 
without  warning,  at  the  issue  or  determination  of  his  tack; 
it  shall  be  lawful  to  the  heritor,  or  other  setter  of  the  tack; 
upon  such  obligation,  to4>bt8tn  letters  of  homing,  and  there-" 
upon  to  charge  the  tenapt  with  homing  forty  days  preced- 
ing the  term  of  Whitsunday  in  the  year  in  which  his  tack  is 
to  detenniney  or  •  forty  days  preceding  any  other  term  of 
Whitsunday  thereafter;  and,  upon  production  of  such  tack 
and  homing^  duly  executed,  to  the  deputy  SheriiF  or  Stew- 
art, or  their  Substitutes,  of  the  shire  or  stewartry  where  the 
lands  lie,  they  are  hereby  authorized  and  required,  within  six 
dfiys  after  the  term  of  removal  appointed  by  the  tack,  to 
eject  such  tenant,  and  to  deliver  the  possession  void  to  the 
setter,  or  those  having  right  from  him,  2(/o,  Where  the  te- 
nant hath  not  obliged  himself  to  remove  without  warning ;' 
in, such  case. it  shall  be  lawful  to  the  heritor,  or  other  setter 
of  the  tack,  in  his  option,  either  to  use  the  order  prescribed 
by  the  Act  of  Parliament  made  in  the  year  1555,  entitled; 
Ad  anent  the  Warning  nf  TenanUy  and  thereupon  pursue  a 
warning  and  ejection,  or  to  bring  his  action  of  removing  a- 
gainst  the  tenant  before  the  Judge-ordinary  ;  and  such  ac- 
tion .being  called  before  the  Judge- ordinary,  at  least  forty 
days  before  the  term  of  Whitsunday,  shall  be  held  as  equal 
to.  a  warning  execute  in  terms  of  the  foresaid  Act ;  and 
the  Judge  shall  thereupon -proceed  to  determine  in  the  re-' 
moTingy'.  in  the  terms  of  that  Act,-  in  the  same  manxier  as  if  a 
warning  had  been  executed  in  terms  of  the  foresaid  Act  of 
Parliament.  3/ft>, -Where  a  tack  is  assigned,  and  the  assig- 
nation,  not  intimated  by  an  instrument,  or  where  lands  are 
subset,  in  whole  or  in  part,  to  subtenants,  such  horning  ex- 
ecute as*  foresaid,  or  where  process  of  removing  and  de- 
creet is  obtained,  or  where  warning,  in  terms  of  the  Act 
1555#  is  used  against  the  principal  original  tacksman,  the 
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same  shall  be  effectual  agamst  the  assignees  or  tiditeDaiitt 
one  or  more ;  and  the  action  of  removing  agatnat  the  prind- 
pal  or  original  tacksman,  and  decreet  of  rentoving  foUomng 
thereon,  shall  be  effectual  against  such  assignees andsubtenants 
as  aforesaid,  and  shall  be  sufficent  ground  of  Meeting  them, 
any  thing  in  the  former  practice  jto  the  contrary  notwith- 
standing.   4/0;  Where  a  tenant  hath  irritated  bis  tack,  by 
suffering  two  years'  r^nt  to  be  in  arrear,  it  shall  be  law&d  to 
the  setter  or  heritor  to  decide  the  irritancy  before  the 
Judee*ordinary,  and  to  insist  in  a  summar  removing  before 
him ;  and  it  shall  be  lawful  to  the  Sheriff  or  Sheriff-depute, 
or  their  Substitutes,  to  find  the  irritancy  incurred,  and  to 
decern  in  the  removing,  any  practice  to  the  contrary  not- 
withstanding.   5to,  Where  a  tenant  shall  run  in  arrear  of 
one  full  year's  rent,  or  shall  d^esert  bis  possession,  and  leave 
it  unlaboured  at  the  usual  tin^e  of  labouring,  in  these,  or 
either  of  these  casefi,  it  shal)  be  lawful  to  the  heritor  or 
other  setter  of  the  lands,  ^p  bring  his  action  against  the  te-* 
nant  before  the  Judge-ordinary,  who  is  hereby  empowered 
and  required  to  decern  ai^4  ordain  the  tenant  to  find  caution 
for  the  arrears,  and  for  payment  of  the  rent  for  the  five 
crops  following,  or  during  the  currency  of  the  tack,  if  the 
tack  is  of  shorter  endurance  than  five  years,  within  a  cer> 
tain  time  to  be  limited  by  the  Jjadge ;  and  failing  thereof, 
to  decern  the  tenant  summarly  tp  remove,  and  to  eject  bin, 
in  the  same  manner  as  if  the  t^clc  were  determined,  and  the 
tenant  had  been  legally  warnedi  in  the  terms  of  the  bxesaid 
Act  1555*  6tOf  The  Lofds  hereby  enact  and  declare,  that  no 
bill  of  advocation,  or  suspension  of  a  decree  or  process  of 
removing,  be  passed  otherwise  than  by  three  Lords  in  time 
of  vacance,  and  by  the  whole  Lorfb  in  presence  in  time  of 
Session,  {this  regulation  vm  altered  iy.  Act  of  Sederunt  10I& 
August  1756,  and  any  two  qftke  Lords  in  time  of  vaeationf 
Hjoere  aUotoed  to  pass  bUls  ^suspension  ^nd aduocation)  :  Fto- 
vided  always,  That  in  vacation  time,  ai)d  when  three  Lords 
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cannot  easily  be  founds  it  shall  be  lawM  to  the  Lord-ordi- 
nary on  the  bills,  upon  such  bills  of  suspension  to  grant  sists 
from  time  to  time  as  he  shall  judge  proper,  tojthe  end  that 
the  complainer  may  have  access  to  present  his  bill  of  sus- 
pension to  three  Lords  or  to  the  Court.    And  they  hereby 
ordain,  that  upon  passiQg  auiPh  bill  of  advocation  or  suspen- 
pension,  or  at  least  within  ten  days  aftef  Che  date  of  the  de- 
liverance thereon,  the  complainer  shall  be  obliged  to  find 
sufficient  caution,  not  only  for  implement  of  what  shall  be 
decerned  on  the  advocation  or  suspension  upon  discussing 
thereof,  but  also  for  damage  and  expense,  in  case  the  same 
shall  be  found  due.    And  upon  the  complainers  failing  to 
find  caution  as  aforesaid,  such  bill  of  advocation  or  suspen- 
sion ahall  be  held  to  be  refused ;  and  it  shall  be  lawful  for 
the  other  party  to  proceed  in  his  action  of  removing,  or  in 
the  execution  of  his  decreet,  as  if  no  such  bill  of  advocation 
or  suspension  hftd  been  presented  or  passed.    7mo,  The 
I^ords  do  enact  and  declare,  diat  in  all  removings,  whether 
originally  brought  befiore  Ms  Court,  or  by  advocation  or 
suspension,  they  will  proceed  and  determine  the  same  sum- 
marly,  without  abiding  the  course  of  any  roll.    And  ordain 
this  A^t  of  Sederunt  to  be  recorded  in  the  books  of  Sede- 
runt, and  piiated  and  published  m  the  usual  form. 
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Opinion  ofih  Judges  of  the  Court  ofSessioriy  in  eautis 
Gordon  v.  Robertson^  Sfc.  and  AndersoUf*  8fC. 

^*  C  A  SES  having  occurred  before  both  Divisions  of  the  Court 
regarding  the  import  of  certain  clauses  contained  in  articles 
of  lease  granted  upon  the  estate  of  Cluny,  it  seemed  expe- 
dient that  both  Divisions,  with  the  permanent  Lords  Ordina- 
ries, should  hold  a  conference,  and  consult  together ;  and 
in  consequence  thereof,  we  have  perused  the  whole  printed 
papers  given  in  by  the  parties ;  and  as  the  quesUon  which  has 
been  discussed  is  of  great  importance  to  the  landlords  and 
to  the  tenantry  of  Scotland,  we  consider  it  to  be  our  duty, 
not  merely  to  give  our  opinion,  but  to  detail  the  grounds  on 
which  it  proceeds. 

1^^,  Although  a  tack  is  said  to  be  stricU  juris,  by  which 
is  meant,  that  the  right  is  to  be  no  farther  extended  than 
expressed  in  the  deed,  yet  it  is  a  personal,  consensual,  and 
honajide  contract.  It  is  a  contract  entered  into  for  mutual 
benefit  and  advantage.  The  obligations  therefore  arising, 
either  from  the  nature  of  the  contract  itself,  or  from  direct 


*  See  Uiese  cases  referred  to  Vol.  I.  p.  335. 
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stipulation,  are  to  be  interpreted  (where  interpretation  is 
not  completely  excluded)  fairly,  justly,  and  equitably. 

2dy  The  obligations  between  landlord  and  tenant,  though 
.  not  expressed  in  the  written  contract,  have  been  well  un- 
.derstood  in  Scotland,  and  are  fixed  by  the. common  law, 
and  recognised  by  a  long  course  of  practice  in  the  country, 
and  of  decisions  of  the  Court,  founded  mainly  on  the  prin* 
ciples  .of  the  civil  law. 

Among  other  things,  it  has  been  perfectly  £xed,  that  a 
tenant,  by  the  nature  of  the  tsontract,  is  obliged  to  use  the 
power  given  him  over  the  surface  tanquam  bonus  viry  without 
running  out  or  wasting  the  soil ;  and  consequently  he  is, 
under  sundry  circumstances,  which  must  be  left  in  arbitrio 
jttdicisjy  tied  down,  xmthout  any  express  dause^  both  with  re- 
spect to  the  grounds  which  he  may  cultivate  with  the  plough, 
and  as  to  the  method  of  cultivation  and  husbandry*  Fol* 
lowing  these  principles,  it  has  been  held  and  understood  in 
jfNractice,  that  a  tenant  cannot  sell  any  dung  produced  on 
the  farm,  previously  to  barley  or  bear  seed- time,  in  the 
concluding  year  of  his  possession ;  and  that  he  is  not  entitled 
to  sell  any  part  of  the  straw  raised  from  the  farm,  except  thai 
qf.the  last  crop. 

Sdy  The  improvement  of  agriculture  in  Scotland  during  the 
preceding  century,  is  much  indebted  to  the  practice  of 
written  leases  to  endure  for  a  term  of  years  ;  and  it  has 
been  a  great  object  with  landlords  to  make  these  leases  as 
perfect  as  pos^ble,  partly  to  prevent  disputes  about  powers, 
and  partly  to  guide  and  direct  the  tenants  in  such  a  mode  . 
of  management,  as  would  be  beneficial  to  all  interested. 
-    The  desire,  however,  to  make  the  written  contract  as 
complete  as  possible,  and  the  anxiety,  and  often  the  igno- 
rance of  the  parties   and  their  factors  and  agents,  have 
induced  them  anxiously  to  avoid  omission,  and  to  express 
every  thing,  and  consequently  to  insert  in  the  lease  many 
of  the  obligations  universally  understood  to  be  incumbent 
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on  them,  and  sanctioned  by  the  common  law,  independ^ntty 
of  any  express  stipulation.  Where  the  duties  of  either  of 
the  contracting  parties  have  been  acknowledged  at  common 
law,  and  have  been  defined  by  the  undeviadng  miderstand- 
ing  of  the  country  and  by  practice,  the  mere  expres* 
ston  in  toriiing  of  those  duties,  and  the  obligations  arising 
therefrom,  cannot  vary  or  alter  the  practical  execution  of 
them.  What  therefore  would  be  deemed  satisfkction  to  the 
common  law,  must  be  also  deemed  satisfiiction  to  the  written 
stipulation. 

4^A,  The  term  of  «itry  adopted  in  pasture  fdrmis,  has  al- 
most universally  been  fixed  at  Whitsunday.  The  kind  of 
management  proper  for  such  farms,  tiaturally  suggests  thiit 
period  as  prudent,  expedient,  and  even  necessary.  The  en- 
try to  arable  farms  has,  in  some  parts  of  Scotland,  been  made 
by  convention  at  the  the  term  of  Martinmas  after  the  sepa- 
ration of  the  crop  or  even  at  the  more  indefinite  period  of  the 
separation  of  the  crop  itself.  But  the  gi:^eat  proportion  of  fiitrma 
in  Scotland  are  either  entirely  pasture,  or  have  so  consider- 
able a  part  of  them  pasture,  that  the  term  of  Whitsunday 
has  been  considered  as  the  chief  and  principal  term  of  entrjr* 
Accordingly,  by  the  common  law,  all  warnings  to  remove, 
made  in  whatever  shape  or  form,  must  be  given  forty  diiys 
prior  to  the  Whitsunday  immediately  preceding  the  period 
of  removal ;  so  that  the  term  of  entry,  in  general,  for  the 
tenantry  of  Scotland,  where  nothing  is  expressed  to  the  con* 
trary,  is  held  to  be  Whitsunday  for  the  whole  houses  of 
every  description,  and  for  the  pasture  land ;  and  Martin* 
mas,  or  the  separation  of  the  grain  crop,  for  the  arable  land* 
From  this  arrangement,  the  reaping  of  a  crop  by  the  out- 
going tenant  after  he  has  left  the  natural  possession  of  the 
lands  becomes  unavoidable.  But  this  crop  is  by  law  his  ex-» 
elusive  property,  and  necessary  to  Qomplete  the  period  of 
the  stipulated  annual  possession ;  and  as  no  way  or  meaxB 
have  been  generally  fixed  or  provided  by  the  copmon  kw, 
to  enable  the  tenant  to  use  or  consume  this  cirop  on  the 
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lands,  k  has-  necessarily  de  prmi  been  understood,  that 
the  outgoing  tenant  has  the  right  to  dispose  of  such  crop 
at  his  pleasure. 

5ik,  In  the  contract  of  le^se,  parties  may  agree  to  what 
conditions  they  think  proper ;  and  if  they  are  lawful,  they 
must  be  made  effectual  by  a  Court  of  Justice ;  and  if  plain- 
ly and  directly  at  variance  with  the  practice  of  the  country, 
and  the  rule  of  the  common  law,  it  must  be  held  by  the 
Court,  that  the  parties  did  truly  mean  to  make  a  practice 
for  themsdves.  But  the  mere  putting  into  writing  an  ob- 
lig;ation,  arising  from  the  nature  of  the  contract  itself,  and 
already  recogmsed  by  the  common  law,  will  not  bestow  on 
that  obligation  a  different  effect  from  what  it  would  other- 
wise have  had,  nor  will  it  warrant  such  an  interpretation  to 
be  put  thereon  as  is  contradictory  to  die  common  accepta- 
tion and  understanding  of  sudbi  obligation,  and  such  as  is  ad* 
verse  to  the  true  and  real  interests  of  the  parties. 

6thy  The  clause  in  the  articles  of  lease  giving  rise  to  the 
present  question,  and  which  is  not  uncommon  in  other  tacks, 
is  thus  conceived :  *  The  whole  fodder  to  be  tised  upon  the 

*  ground,  and  none  sold  or  carried  away  at  ani/  time,  hay 

*  only  excepted ;  and  all  the  dung  to  be  laid  upon  the  farm 

*  the  last  year  of  the  lease. ' 

The  term  of  entry  to  the  farm  is  declared  to  be  Whitsun- 
day ;  and  of  course  it  necessarily  follows,  that  the  tenant, 
to  complete  his  possession,  must  reap  his  crop  of  grain, 
necessarily  sown  by  him  before  Whitsunday,  afker  he  has 
left  the  houses  and  pasture  land.  In  the  articles  of  lease, 
no  provision  is  made,  or  accomodation  stipulated  to  be  given 
by  the  landlord  for  the  housing  of  this  crop,  or  for  the  con* 
sumption  of  the  straw  which  he  takes  the  tenant  bound  to 
USB,  not  simply  to  leave ;  and  yet,  what  is  extremely  ma* 
terial,  he  maintains,  '  that  he  is  under  no  l^al  obligation  to 

*  afford  upon  the  farms  the  accommodation  requisite  for  such 
^  use,  *    Considering  that  the  straw  is  the  undoubted  pro-* 
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petty  of  the  tenant,  and  that  neither  the  common  law  nor 
the  special  contract,  deprives  him  of  the  right  to  use  it  for 
the  benefit  of  his  own  cattle,  the  plea  of  the  landlord  leads 
to  consequences  hitherto  unknown  in  the  implement  of  the 
contract  of  lease.  The  clause  must  be  either  extended  so 
as  to  create  or  imply  various  obligations  on  the  landlord  and 
incoming  tenant ;  and  if  these  are  not  performed,  there  is  a 
breach  of  agreement  which  will  liberate  the  outgoing  tenant* 
and  leave  his  rights  to  be  determined  by  common  justice : 
Or  if  no  legal  obligation  is  to  be  held  as  implied  against  the 
landlord  to  afford  accommodation  to  the  outgoing  tenant,  as 
is  here  maintained,  then  the  tenant. is  deprived  of  part  of 
his  property  which  has  been  purchased  by  his  rent. 

Clauses,  therefore,  which  are  so  generally  expressed, 
without  imposing  co-relative  obligations  on  the  part  of  the 
landlord  for  the  last  year,  can  be  held  to  apply  to  the  con- 
duct of  the.  tenant  only  during  his  actual  residence  and  the 
subsistence  and  existence  of  the  lease,  and  as  imperfect  for 
the  last  year ;  and  of  course,  that  the  clause  under  consider- 
ation must  be  viewed  as  nothing  but  an  exposition  of  the 
common  law,  which  requires  the  tenant  to  consume  the  fod- 
der during  the  subsistence  of  the  lease  in  all  its  parts. 

7th,  In  a  lease  for  a  period  of  years,  when  the  term  of 
entry  is  at  Whitsunday  for  the  houses  and  pasture  land,  and 
at  the  separation  of  the  crop  or  Martinmas  for  the  arable 
land,  the  right  of  use  or  possession  of  the  outgoing  tenant 
completely  ceases  upon  the  arrival  of  the  term  of  Whitsun- 
day, and  separation  of  the  crop  of  the  year  fixed  by  the 
parties.  But  the  constructive  possession  of  the  tenant  as 
to  the  arable  land  is  continued^  although  after  Whitsunday  he 
cannot  set  his  foot  into  the  houses  or  offices,  or  upon  the 
pasture  land.  After  the  separation  of  the  crop  from  the 
ground,  the  outgoing,  tenant  has  r.o  right  of  possession  of  any 
hnd  or  nature.  The  decree  of  removing,  by  the  law  of  Scot- 
land, requires  the  tenant  after-  the  term  of  possession  is  past, 
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^  to  flit  and  remove  himself,  wiie^  family,  servants ^  coiiars/  &c. 

*  dependants,  goods  and  gear^  forth  and  from  All  and  Whole/ 
&C. ;  so  that  the  outgoing  tenant,  afler  leaving  the  houses 
and  pasture  land  at  Whitsunday,  has  nothing  more  than  a 
ri^t  to  come  back  to  reap  the  crop  when  it  is  ripe ;  and 
upon  which,  the  incoming  tenant  can  compethim  to  remove 
off  his  land,  and  out  of  his  way.  And  unless  the  landlord, 
in  his  new  contract  of  lease,  has  taken  care  expressly  to  re- 
serve a  right  to  use  the  houses  on  the  lands,  either  by  him- 
self or  outgoing  tenant,  the  new  tenant  cannot  be  compelled, 
by  any  process  at  common  law,  to  afford  any  such  use.  Un« 
dersuch  circumstances,  it  has  been  uniformly  understood, 
that  the  itenant  was  enUtled  to  dispose  of  the  straw  of  his 
outgoing  crop.  We  consider  this  to  be  the  universal  prac- 
tice of  the  country,  and  which  has  been  directly  sanctioned 
by  the  judgments  of  the  Court  in  the  cases  of  the  Duke  of 
Roxburgh  contra  Archibalds,  5th  March  1785,  and  Jamie- 
son,  16th  May  1792 ;  and  indirectly  admitted  and  acknow- 
ledged in  the  cases  Pringie  against  M'Murdo,  SOth  June 
1796;  Earl  of  Wemyss  against  Wrights,  16th  June  1801 ; 
and  Forrester  against  Wright,  19th  February  1808,  when 
such  practice  was  attempted  either  to  be  resisted  or  con- 
troverted. And  in  consequence  thereof,  we  can  have  no 
doubt  of  the  understanding  of  the  tenants  on  this  estate,  of 
the  import  of  the  clause  in  question,  when  they  signed  the 
airticles  of  lease.  We  have  as  little  doubt  of  the  understand- 
ing of  the  landlord  himself;  as  we  observe,  that  when  he 
executed  a  regular  lease  in  terms  of  the  same  articles,  he 
put  that  interpretation  on  the  obligation  which  was  agreeable 
to  the  practice  of  the  country.  And  according  to  that  lease 
it  was  declared,  '  that  the  tenants  should  be  allowed  for  a 

*  reasonable  time  the  use  of  the  barns,  and  other  necesssary 
*■  accommodation  for  thrashing  out  their  last  or  outgoing 
'  crop ;  and  that  they  should  receive  from  the  landlord,  or  in- 
<  ^MNEBing  tenant  the  vdue  of  the  straw  or  fodder  of  said  crop, 
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*  as  the  same  should  be  asceittiined  by  persoorfe  be  nm* 

*  tually  named.  * 

Sthf  The  above  regulation^  allowing  the  tenant  tk>  daspoetf* 
of  his  outgoing  crop,  has  been  introduced  froia-neeesskyf 
and  has  been  universally  so  understood.  It  occasions  m> 
injustice  or  damage,  and  is  productive  pracHeallgisi  no  m* 
convenience  to  landlord  or  tenant.  In  fact,  the  rale  ge«^ 
nerally  ends  in  an  arrangement  between  the  oatgoiDg  ahd- 
incoming  tenant,  by  which  the  latter  takes  the  crop  or  stranr 
at  a  valuation ;  and  as  this  is  truly  for  the  mutufdi  interes^^ 
of  both,  the  matter  may  be  said  to  be  oommoniy^  if  n0^'al>^ 
ways,  adjusted  in  this  way ;  and  if  thus  so  happens^-  die 
landlord  has  not  the  least  grounds  of  complaint.  Bot^  even 
supposing  that  this  arrangement  should  not  take  place,  tlier 
landlord  will  not  suffer,  as  the  incoming  tenant  either  brii^^ 
the  waygoing  crop  of  his  last  farm  along  with  him  to -his' 
new  farm,  if  this  can  be  conveniently  aecompl»faed,  o^  he^ 
will  take  care  to  provide  substitutes  fcr  the  fodder  so  taken 
away  by  the  outgoing  tenant,  and  so  prepare,  in  kind  and 
extent,  his  crop  for  the  ensuing  seasim.  It  is  his  interest 
to  do  so,  and  always  has  been  done  de  praxi  without  the 
smallest  objection  on  the  part  of  the  tenantry*  The  tenant 
suffers  nothing  by  it,  as  he  again  in  his  turn,  and  in  due  time^ 
looks  to  his  indemnification  by  the  right  he  has  to  disposef 
of  his  outgoing  crop. 

But  we  would  observe,  that  a  contrary  interpretation  of . 
a  clause,  so  generally  expressed  as  the  present,  and  left  to  * 
be  extricated  by  extrinsic  regulations  to  be  arranged  Mwe 
inde  between  the  parties,  would,  on  the  other  hand,  be  pro* 
ductive  of  the  greatest  inconvenience,  injury,  and  damage, 
to  both  the  contracting  parties. 

If  the.  tenant  is  bound  to  consume  or  use  the  ou^oing 
crop,  the  right  to  do  which  it  is  impossible  to  dispste,  «8  It 
is  his  property  by  law,  then  the  proprietor  must  furnish  him  ' 
with  the  means  of  doing  so,  and,  of  eouraei  over  and  above  ' 


&i€  pr6^t  hfoase  t^M  offices  belbttging  to  tlie  fehb,  and 
necessary  for  the  incoming  tenMt,  he  must  er^ct  proper  ac«- 
commodation  for  the  use  of  tlie  cattle  required,  and  of  thife 
sbfirants  necessary  to  take  care  of  thdm,  and  also  fgr  the 
oecasibnal  feddence  of  the  outgoing  tenant  to  siipierintend 
them. 

A^itin,  ok'  tVe  pkrt  of  the  6utgb}6g  tenant^  ovefr  and  a^ 
bdvd  die  cattiie  and  hdriies'  required' for  the  new  farm  he  fs 
to  occupy,  hd  must  pr6v!dd  a  stock  stiffidient  to  consUme 
ft<e  fodder  of  b!s  butgoing  crdp;  he  must  hire  servants  t6 
i^t  chai'ge  of  thi^m ;  he  must  U^ve  lll^rfy  uncontrolled  tV 
tom^  to  the  farm,  and  look  af^er  those  servants;  and  if  lie 
happens  to  be  provided  in  a  farm  at  a  considerable  distance^ 
all  tMs  miist  be  &  a  considerable  expense,  and  necessarily 
^t  a  certaiti  loss.  In  Act'  a'  teiiaht,  according  to  this  sy^ 
tenr,  must,  for  a  certain  period  after  leaving  his  farm,  6aV6 
two  separ&e  stocks  and  two  separiate  establishments ;'  ttnd 
tfhat  adds  to  the  inconvenience,  whenever'  the  crop  is  con- 
sumed, the  tenant  may  have  no  alternative  but  to  dispose 
6f  his  extra  stock,  and  to  distbisfs  his  extrai  servants,  when 
nothing  but  loss  can  ensue,  while  e  contra,  the  landlord  miist 
have  two  houses,  and  two  sets  of  stables>  cow-houses,  barns, 
and  other  offices  on  each  &rm« 

To  interpret,  therefore,  the  clause  coiitained  in'  the  ar- 
ticleis  referred  to,  and  as  contendedjbr  hy  the  landlord,  would 
be  to  frame  a  new  contract  for  the  parties,  contrary  to  the 
common  law  and  practice  of  the  country,  and  evidently  con- 
trary to  their  understanding  at  the  commencement  of  their 
agreement,  and  directly  injurious  to  their  true  interests. 

Lastly,  If  the  landlord  has  a  desii^e  to  alt^r  the  common 
taWy  consistently  with  the  rights  and  interests  of  the  parties 
fh  this  contract,  he  has  two  simple  known  remedies,  either 
to  take  the  tenant  bound  in  the  lease  to  sell  the  outgoing 
trap  to  him  or  incoming  tenant  at  a  valuation';  or  at  once, 
dt  the  commencement  of  the  new  lease;  to  purchase  the 

Vol.  ii.  •  iB 
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right  to  the  fodder,  and  to  declare  the  tame  tteelbowi  and 
80  the  straw  of  the  outgoing  tenant  will  be  deliverable  in 
succession,  from  tenant  to  tenant. 

These  modes  are  well  known  in  the  practice  of  Scotland, 
and  particularly  the  last,  from  the  earliest  times ;  and  in  those 
districts  of  Scotland  where  .  agriculture  has  been  best  con- 
ducted, that  mode  of  steelbow  has  been  adopted  with  much 
advantage,  and  other  regulations  as  to  the  straw  of  the  last 
crop  have  been  understood  and  tacitly  agreed  upon,  be« 
tween  the  outgoing  and  incoming  tenant,  for  their  mutual 
comfort  and  advantage ;  but  such  partial  usage  cannot  form 
the  law  of  Scotland,  or  regulate  the  tenantry  in  situations 
totally  different* 

Taking  into  consideration  all  these  reasons,  we  cannot 
consider  the  authority  so  much  relied  on  by  the  petitioner 
as  decisive  of  the  present  case ;  and  we  are  persuaded  that 
the  judgment  must  have  proceeded  in  some  measure  from 
the  want  of  a  full  exposition  of  the  common  law  and  prac* 
tice  of  Scotland. 

We  therefore,  upon  the  whole,  come  to  the  following 
conclusions  :-— 

I.  That  although,  by  the  common  law  and  practice  of 
Scotland,  a  tenai^  is  bound  to  consume  the  whole 
fodder  of  his  farm  on  the  lands  during  the  lease,  yet 
that  this  obligation  has  never  been  held  to  apply  to 
the  way-going  crop,  and  therefore  that  he  is  entitled 
to  sell  the  fodder  of  his  last  crop. 

11.  That  the  clause  made  use  of  in  the  articles  of  lease  in 
question,  unaccompanied  by  any  corresponding  rela* 
tive  obligation  on  the  part  of  the  landlord  or  incom- 
ing tenant,  is  not  more  extensive  in  its  application 
than  what  would  have  been  implied  from  the  nature 
ef  the  contract. 


III..  That  as  no  ineans  are  provided  by  the  landlord  in  his 
articles  of  lease  to  carry  into  execution  that  for 
which  he  contends,  aifd  as  he  maintains  that  he  is 
under  no  legal  obligatumjrom  these  articles  to  Jitmisk 
any  such,  we  apprehend  that  he  is  barred  from  put- 
ting any  other  construction  on  the  clause  than  what 
has  ever  been  the  common  understanding  of  the 
country. 

IV.  That  in  this  case  the  tenant  is  entitled  to  dispose  6t 
carry  off  the  straw  of  the  way-going  crop.  The  con- 
trary supposition  would  extend  the  obligation  of  the 
tack  against  the  tenant  for  near  a  year  after  it  had 
expired,  after  he  was  removed,  and  after  he  ceased' 
to  have  right  to  cdme  on  the  farm,  either  by  himselft 
his  servants,  or  his  cattle,  all  of  which  he  must  do. 
If  he  is  to  use  the  Straw  on  the  farm ;  for,  as  the  straW 
is  his  undoubted  property,  it  is  he,  the  outgoing  te- 
nant, who  is  entitled  to  the  use  of  it,  and  not  the  in- 
Coming  tenant  or  the  landlord,  without  paying  value! 
for  it. 

(Signed)    C.  HOPfi. 
D.BOYLE. 
WILLIAM  MILLER. 
GEO.  FERGUSON. 
Wm.  ROBERTSON. 
RO.  CRAIGIE. 

D.  R.  WILLIAMSON  EWART. 

AD.  GILLIES. 

D.  MONYPENNY. 

D.  CATHCART. 

ALEX.  MACONOCHIE. 

J.  H.  MACKENZIE. 

J.  CLERK< 
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Opinion  of  Lord  Cringletie  in  the  Action,  Lieutenant'Colonel 
John  Gordon  qfClunie,  against  Anderson  and  Others. 

**  In  this  case  the  question  arises  relative  to  the  meaning 
of  ^  clause  in  general  articles  and  conditions,  laid  down  by 
Mr  Gordon  of  Clunie,  for  letting  his  estate  of  Slaens  in  Aber« 
deenshire*  The  clause  is  expressed  thus :  '  The  whole  fodder 

*  to  be  used  upon  the  ground,  and  none  sold  or  carried  anjoay 

*  at.  anjf  time^  hay  ordy  ecpcepted  ;  and  all  the  dung  to  be  laid 
\  00  the  farm  the  last  year  of  the  lease.'  The  tenant  pleads, 
fhat  notwidistanding  of  thb  stipulation^  he  is  entitled  to  sell 
or  cany  away  the  fodder  of  the  crop  of  the  last  year  of  his 
lease,,  because  it  is  the  common  custom  of  the  country  to 
do  so  ;  and  the  clause  in  the  articles  of  lease  stipulates  no 
mere  than  what  is  enjoined  by  common  law.  The  ques- 
tion  then  is^.  What  is  the  true  ^meaning  of  this  stipula- 
tion,? 

Undoubtedly  it  is  the  custom  generally  throughout  Scot- 
landy,  to  make  the  term  of  a  tenant's  entry  be  at  Whitsun- 
day, as  to  the  houses  and  grass,  and  to  the  arable  land  at 
the  separation  of  the  fcrop  from  the  ground  in  the  same 
year ;  and  as  the  outgoing  tenant  must  leave  his  farm  as 
soon  as  the  com  is  reaped,  and  has  previously  left  the 
houses,  the  general  pcactice  is,  that  he  either  sells  by  pub- 
lic auction  his  crop,  including  com  and  straw,  while  on  the 
ground,  or  to  the  incoming  tenant,  by  valuation  of  neu- 
tral persons.  Even  in  Berwickshire,  the  parent  of  agricul- 
ture in  Scotland,  the  entries  to  farms  are  the  same ;  but  the 
practice  is,  that  the  outgoing. tenant  leaves  the  straw  of  the 
last  crop  to  his  socoeasor.  The  sapie  takes  place  in  East 
Lothian,  where  agricuitare  is  in  its  highest  perfection ;  and 
the  law  provides  t|ie  moans  of  executing  this,  as,  without  any 
stipulation  in  the  le^se,  the  outgoing  tenant  retains  the  use 
of  the  barn-yard,  the  barmB^  9id  other  accommodations,  till 


the  month  of  April,  often  till  Whitsundaj,  and  sometimes 
later  in  the  saoceedihg  year,  being  at  ^$mit  time  bpanA 
to  thrash  outliis  corn  regalarly,  so  as  to  provide  straw  fcnr 
the  cattle  of  the  incoming  tenant.  It  appears  tQ  me,  that 
this  practice  must  foe  at  once  seen  to  foe  higbfy  useful,'  ai^d 
right  to  be  eyery^where  introduced  by  special  slipuliftion; 
because  an  incoming  tenant  is  thereby  enabled  to  cohtinue 
the  same  system  of  agriculture  obserred  by  his  predecessor  f 
ke  is  saved  the  risk  of  either  losing  the  Btraw  of  his  predis-p 
qessor's  last  crop,  or  paying  an  extravagant  price  for  it  at  a 
aale ;  or  of  brii^ng  from  a  dntance  so  bulky  a  commodity 
as  straw  to  his  new  fkrm.  And  it  farther  appears  to  me, 
that  Mr  Gordon  saw  this,  and  meant  to  introduce  ultb  his 
estate  in  Aberdeenshire  that  custom,  observed  in  two  of  the 
finest  counties  of  Scotland.    He  therefore  stipulated  ^  the 

*  whole  fodder  to  be  used  upon  the  ground^  and  wme  sold  an 

*  carried  atvoy  at  any  time^  hffjf  only  €MX0pi€di  and  'all  the 
dung  to  be  laid  upon  the  farm  the  last  year  of  the  lease.* 

I  cannot  bring  myself  to  think  that  this  clause  merely  em? 
bodies  in  writing  what  is  understood  to  arise  from  common 
law.  '1st,  *  The  whole  fodder  to  be  Used  <m  the  ground4' 
To  this  extent  the  clause  is  in  conformity  to  common  law ; 
because  a  tenant  during  his  lease  imist  use  straw  on  the 
ground,  except  in  the  neighbourhood  of  great  cities,  where 
inanure  is  to  be  had  in  abundance,  in  which  case  straw  is 
universally  sold.  But  the  clause  goes  on  to  provide  thus ; 
'  And  none  sold  or  carried  cemay  atnny  time,  hay  only  es* 

*  ceptedJ  This  is  directly  in  the  fkoe  of  the  common  pracr 
tice,  which  is  to  sell  the  straw  of  the  outgoing  crop ;  fdr 
aureiy  the  last  year  of  the  lease  is  excluded  by  the  words 

*  at  any  tttncy  and  the  exeeption  of  bay,  which  may  be  sold 

*  at  any  time,'  fortifies  the  es^elusion  of  the  sale  or  carrying 
away  of  the  straw.  2d,  It  is  as  much  the  practice  of  the 
country  to  sell  all  the  dung  remaining  after.sowiag  barley 
of  the  last  crop,  as  it  is  to^  sell  the  straw  ;  but  by  the  stipu* 
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lalion  in  question,  all  the  dung  on  the  fiurm  is  to  be  laid  oo 
the  fiurm  the  last  year  of  the  lease,  which  is  another  proof  of 
the  meaning  of  that  article  to  exclude  or  shut  oat  the  com- 
mon practice  of  the  country.  Lastly,  In  point  of  execution, 
the  obligation  is  not  laid  on  the  tenant ;  but  it  is  that  the 
whole  fodder  is  '  to  be  used  iqpon  the  ground,  and  none 
f  sold  or  carried  away  at  any  time/  Whereby  it  is  to  be 
left  grads  to  be  used  by  the  landlord  or  incoming  tenant. 
And  what  appears  to  me  to  fortify  this  is,  that  although  the 
stipulation  relative  to  the  dung  be  as  much  against  common 
custom  as  that  as  to  the  straw,  there  has  been  no  sort  of  dis- 
pute about  it.  I  have  already  motioned  that  there  is  no 
need  for  the  law  contriving  means  to  carry  the  stipulation 
Into  execution,  for  the  means  are  notoriously  known  and 
used  in  Berwickshire  and  ^  East  Lothian,  and  have  been  so 
for  probably  a  hundred  years. 

Vfurious  cases  have  been  quoted  by  the  tenant  Anderson, 
in  support  of  his  argument  that  he  is  entitled  to  sell  his 
straw ;  but  none  of  them  appear  to  me  to  be  in  any  way  ap- 
plicable. In  the  case  of  Forrester  v.  Wright,  there  was  do 
question  about  the  straw.  The  dispute  related  to  a  quantity 
of  dung,  and  the  obligation  in  the  lease  was  *  to  lay  the 
'  whole  dung  thereon,  (viz.  the  farm),  the  last  year  of  the 

*  tack  at  bear  seed-time.'  The  tenant  hoarded  his  dung, 
and  did  not  lay  it  on  the  ground,  and  therefore  his  succes- 
sor was  found  entitled  to  450  yards  of  dung  without  paying 
for  them.  In  the  case  of  the  Earl  of  Wemyss,  10th  June 
1801,  the  tenants  were  bound,  <  during  the  currency  tf  their 

*  leasCf  to  consume  upon  the  grounds  of  the  lands  Uie  whole 

*  straw  and  fodder  of  every  kind,  hay  excepted,  produced 

*  by  the  said  lands,  and  to  lay  the  whole  dung  thereby  pro- 

*  duced  on  said  grounds.'    It  follows,  of  necessity,  that  the 
outgoing  crop,  both  com  and  straw,  belonged  to  the  tenants, 
because  the  lease  tioas  at  an  end  when  the  last  crop  was  reaped 
and  the  obligation  was  laid  on  them  during  the  currency  9f 
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the  lease  only.  But  the  Court  found  the  landlord  entitled 
to  retain  all  the  dung  on  the  farm,  without  payment ;  and 
in  so  far  as  the  judgment  relative  to  the  dung  goes,  it  ap«  * 
pears  to  me  to  be  decidedly  clear  against  the  tenant  in 
this  cause,  because  it  held  that  the  tenant  was  not  en- 
titled to  the  value  of  the  dung,  bona  Jide  remaining  after 
bear  seed-time,  when  by  common  law  he  was  entitled  to  it. 
The  tenatit  has  quoted  the  lease,  given  by  Mr  Gordon, 
of  one  of  his  farms  to  Provost  Robinson,  as  in  his  own 
favour ;  but  that  lease  seems  to  me  to  demonstrate,  that 
the  article  in  the  conditions  of  lease,  on  which  this  question] 
turns,  was  distinctly  understood  on  all  hands  to  mean  an 
exclusion  of  sale  of  straw  at  all  times,  comprehending  the 
last  crop  as  well  as  during  the  lease.  For  Mr  Robinson 
would  not  consent  to  this  condition  of  not  selling  the  straw 
of  the  last  crop,  and  took  a  lease  himself  in  these  terms : — 
'  And  the  said  George  and  Wflliam  Robinson  farther  bind 

*  and  oblige  themselves  and  their  foresaids  to  give  actual 

*  residence  by  themselves,  or  a  proper  overseer  or  servant, 
'  to  manage  the  farm,  and  keep  sufficient  stocking  upon  the 
^  lands  hereby  let,  and  to  consume  with  cattle  upon  the 
^  farm  the  whole  fodder  raised  thereon,  hay  only  excepted, 

*  and  not  to  seU  or  carry  atvay  any  part  of  the  saidfodder,  at 

*  any  time  during  the  currency  of  the  lease  ;  it^  hotoever,  he^ 

*  ing  understood  and  agreed,  that  the  said  George  and  Wil- 
'  Ham  Robinson,  or  their  foresaids^  are  to  be  allowed  for  a 
^  reasonable  time  the  use  of  the  bams,  and  other  necessary 
^  accommodation^r  thrashing  out  tl'cir  last  or  outgoing  crop ; 

*  and  that  they  shall  receive  from  the  landlord,  or  incoming 

*  tenant,  the  value  of  the  straxv  or  fodder  of  said  crop,  as  the 

*  same  shaU  he  ascertained  by  persons  to  be  mutually  named.  *' 

Now,  it  appears  to  me  quite  undeniable,  that  Provost 
Robinson  understood  the  article  in  the  conditions  of  lease  to 
mean  .positively,  that  the  straw  of  the  outgoing  crop  was  to 
be  left  without  payment  for  it ;  and  not  consenting  to  chat, 
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h^  agreed  to  leave  it,  but  stipulated  to  receive  its  valui?i 
and  took  a  lease  to  himself,  departing  so  far  from  tpe  stipu- 
lation in  the  articles  of  lease ;  wjiereas  the  tenant  in  this 
Cfise  possessed  in  virtue  of  these  articles.  Contrast  the  two 
clauses.  By  the  one  in  question,  the  whole  fodder  is  to  be 
U3ed  on  the  ground,  and  none  sold  or  carried  avoay  ^  at  anif 

*  time. '     By  Robinson's  lease,  be  is,  *  not  to  sell  or  carry 

*  away  any  part  of  the  said  fodder  during  the  currency  of  ihe 

*  lease^ '  but  provides  that  he  shall  leave  the  straw  of  the 
last  crop  on  receiving  payipent  of  its  value ;  thereby  pro- 
ving hi^  idea,  that  thp  exclusion  of  jsale  and  carryipg  away 

*  at  any  timey '  comprehended  the  str^w  of  the  last  crop,  as 
well  as  the  other  ye^rs  of  the  lease.  With  much  deference, 
this  appears  to  me  to  prove  incontestably,  that  the  meaning 
of  the  clause  was  fully  understood  in  the  country ;  that  the 
means  of  executing  it  were  also  understood,  as  it  was  pro- 
vided that  the  use  of  the  bams  and  other  necessary  accom- 
modation should  be  given  fo  him.  This  is  of  no  inconveni- 
ence to  the  incoming  tenant,  bqcausp,  having  no  crop,  be 
heeds  neither  barn-yard  nor  barn,  npr  the  full  complement 
of  horses  and  servant?  afte^war4s  requisite,  to  thrash  out  his 
corn  and  carry  it  to  n^arket. 

I  have  said,  that  this  is  the  practice  in  Berwickshire  and 
East  Lothian ;  and  I  believe,  that,  in  these  counties,  the 
straw  is  steelbow ;  viz.  that  the  tenant  gets  the  str^w  at  his. 
entry,  and  leaves  it  at  his  removal ;  but  steelbow  must;  have 
had  a  beginning :  A  landlord  mi:(st  h^ve  agreed  with  his  te- 
nant that  the  straw  of  the  last  crop  was  to  be  left,  and  pro- 

• 

bably  got  a  smaller  rent  during  the  lease  than  be  would 
have  obtained  if  the  tenant  had  sqld  the  straw  of  the  last 
crop.  In  the  same  way  here,  Mr  Gordon  ^^ppears  to  me, 
^nd  I  think  he  was  understood  by  the  people  on  his  estate, 
to  have  intended  to  introduce  steelbow  straw  in  Aberdeen- 
shire ;  and  I  think  that  \\Q  carried  that  intention  into  exe- 
cution  by  the  clause  in  question ;  for  although  there  be  no 
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provision  for  executing  it,  the  means  are  well  known,  an4 
in  very  few  of  the  leases  of  East  Lothian  or  Berwickshire  is 
any  thing  said  on  the  subject.  The  law  provides  the  means 
where  the  end  is  in  view. 

In  the  case  of  the  Duke  of  Roxburghe  v*  John  Roberton* 
the  clause  in  the  lease  was»  *  And  at  no  time  shall  the  said  ' 
^  John  Roberton»  or  his  foresaids^  sell  or  give  axoat/  any  of 

*  the  hay  or  straw  of  the  farm,  which  shaU  always  l>e  spent  on 

*  the  ground,* 

Observe,  that  here  is  a  prohibition  equally  applicable  to 
^ay  and  straw ;  2i/,  That  the  tenant  was  not  bound  to  spend 
them  on  the  ground ;  bu^  it  is  declared,  that  they  shall  be 
spent  on  the  ground,  and  at  no  time  any  part  of  them  sold 
or  given  away,  I  cannot  agree  that  the  last  year  of  his  lease 
formed  any  exception ;  it  was  excluded  by  the  words  *  at 

*  no  time. '  This  Court  thought  otherwise,  but  the  judg- 
ment was  reversed  in  the  House  of  Lords ;  and  I  confess 
that  I  assent  to  every  word  that  is  contained  in  what  is 
given  to  us  as  the  opinion  of  the  noble  Lord  on  the  wool- 
sack, when  giving  judgment  in  that  case.  It  is  in  precise 
conformity  to  what  I  consider  to  be  the  true  interpretation 
of  the  clause  in  Rc^rton's  lease.  It  is  in  precise  confor- 
mity to  the  practice  of  Berwickshire,  East  Lothian,  and 
must  be  so  wherever  such  a  stipulation  is  made. 

But  compare  the  present  case  with  that  of  Roberton,  and 
the  conclusion  will  be  found  to  be  identically  the  same.  The 
clause  in  the  articles  is  thus  conceived,  <  The  whole  fodder 
^  to  he  used  upon  the  ground^  and  none  sold  or  carried  away 
'  AT  ANT  TIME,  hay  Only  excepted,  and  all  the  dung  to  be 

*  laid  upon  the  farm  the  last  year  of  the  lease. '  There 
is  no  question  about  the  dung  in  this  cause.  The  only  de- 
bate is  concerning  the  straw  ;  and  such  being  the  point  at 
issue,  I  cannot  see  the  smallest  shade  of  distinction  between 
this  case  and  that  of  Roberton.  In  the  latter  the  tenant  was 
'  at  no  time  to  sell  or  give  away  any  of  the  hay  or  straw  of 
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*  the  farm,  which  shall  always  be  spent  on  the  ground  ;  '  and 
in  this  case  the  stipulation  is,  *  the  whole  fodder  to  be  used 

*  upon  the  ground,  and  none  sold  or  carried  avoay  at  ant 
'  TIME. '  In  both  cases  the  whole  fodder  is  to  be  used  up- 
on the  ground,  that  is  settled ;  and  as  the  outgoing  tenant 
is  not  bound  to  use  it,  nothing  is  required  of  him  that  he 
cannot  fulfil.  2d^  In  both  cases  sale  is  prohibited  at  aniT 
TIME.  In  the  former  it  is  said,  that,  <  at  no  time  *  shall 
there  be  a  sale  of  straw  ;  and  in  this  case  the  words  are, 
that  none  shall  be  sold  or  carried  away  at  any  time. '  It 
is  utterly  impossible  for  me  to  construe  th^se  words  so  as  to 
interpolate  the  words  *  except  the  stratv  lyihe  outgoing  crop, ' 
The  stipulation  is,  that  the  tenant  shall  sell  or  carry  away 
none  of  the  fodder  at  any  time  ;  and  I  cannot  interpret  this 
so  as  to  say,  that  the  last  year  of  his  lease  is  not  '  at  any 

*  time,  *  and  not  being  at  any  time,  he  may  sell  the  fodder 
of  the  last  or  outgoing  crop. 

And  2dy  I  am  no  way  moved  by  their  being  no  provision 
for  his  thrashing  out  the  straw  of  the  waygoing  crop  ;  be- 
cause, I  St,  Such  practice  is  no  novelty  in  the  best  cultirat* 
ed  part  of  Scotland,  as  I  have  already  observed ;  and,  ^^ 
The  common  law  will  compel  the  landlord,  as  it  has  done 
in  Berwickshire  and  East  Lothian,  to  provide  the  means  of 
his  tenant  performing  the  obligation  which  has  been  impos- 
ed on  him  ;  or  failing  such  provision,  will  restrain  the  land- 
lord or  the  incoming  tenant  personali  ob^ctione  from  insist- 
ing for  the  *  due  and  forfeit  of  the  bond. ' 

It  is  with  die  utmost  deference,  as  well  as  with  reluct- 
ance, that  I  presume  to  differ  from  so  many  of  my  brethren  i 
but  I  feel  myself  imboldened  to  do  so  by  seeing  a  judgment 
of  the  highest  Court  in  the  kingdom,  on  a  case  ideittically 
the  same,  in  conformity  to  my  opinion ;  and  when  I  feel 
perfect  conviction  that  the  tenant  in  this  case  must  have 
understood  the  stipulation  in  the  articles  under  which  he 
possessed  his  farm,  to  have  the  same  meaning  which  I  affix 
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.i!in   to  give  it  a  different  interpreta- 
..ct  the  price  of  the  straw. 
)  observation  upon  any  of  the  specialties 
.  cause  I  do  not  think  that  these  were  intend- 
.iiittcd  to  my  consideration. 

(Signed)        J.  WOLFE  MURRAY. 


11. 


Argument  Jbr  the  Tenant  against  the  Landlord* s  Privilege  of 
Hunting  oner  the  Farm,  taken  Jrom  the  Second  Edition  of 
this  Worhy  p.  3'36,  and  referred  to  in  this  Edition,  Vol.  I. 
p.  437,  Foot  Note. 

**  On  this  point,  I  may  be  forgiven  for  making  a  few  ob- 
servations, since  their  tendency  will  only  be  to  render  a 
landlord,  who  is  desirous  of  preserving  a  power  to  hunt  over 
his  own  grounds,  careful  to  make  an  express  reservation  of 
that  power  in  his  leases. 

*^  The  right  of  hunting  is  merely  a  right  of  killing,  or  tak- 
ing, that  description  of  animals  known  under  the  name  of 
game ;  it  is  not  a  right  connected  with  the  property  of  land» 
since  the  Acts  by  which  the  qualification  is  constituted,  are 
intended  to  restrict  an  existing  right,  not  to  create  a  new  one. 
The  right  of  hunting  was,  at  one  time,  not  only  open  to 
every  man  in  the  kingdom,  but  was  enjoined  as  an  exercise 
necessary  for  preserving  the  niilitary  spirit  of  the  people. 
The  power  thus  vested  in  every  individual  was,  by  the  Act 
1621,  c.  31,  restricted ;  and  those  only  who  were  possessed 
of  a  ploughgate  of  land  in  heritage  was  declared  qualified 
to  hunt.-  But  this  privilege  does  not  entitle  a  qualified 
person  to  hunt  in  the  fields  of  another,  it  gives  merely  a 
right  of  killing  game  in  those  places  to  which  he  has  free 
access. 
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.  **  There  is,  therefafe,  no  magical  power  in  the  tena  hunt^ 
ing  :  and  a  landlord,  when  he  pretends  to  have  a  right  ta 
traverse  the  fields  of  his  tenant,  for  the  purpose  of  hunting, 
is  equally  entitled  to  saj,  that  he  enjoys  the  same  privilege 
in  prosecution  of  a  botanical  research,  or  in  any  other  pas- 
time in  which  h«  may  choose  to  indulge. 

**  If  a  landlord  has  a  power  of  entering  at  all  times  on  any 
part  of  his  tenant's  possession  for  his  amusement,  he  must 
be  equally  entitled  to  do  so,  where  it  is  connected  with  his 
own  conveniency ;  of  course  he  must  be  entitled  to  make 
a  road  for  himself  through  the  most  convenient  part  of 
the  farm.  But  this  will  scarcely  be  said  to  be  within  the 
power  of  the  landlord  :  and  yet  the  power  of  excluding  the 
landlord  from  using  a  road,  implies  in  it  the  power  of  ex« 
eluding  him  from  those  individual  acts  of  trespass,  of  which 
the  road  is  the  aggregate ;  or  will  it  be  said  that  a  landlord, 
though  he  cannot  pass  through  the  fields  of  his  tenant  for 
his  convenience,  may  do  it  for  his  amusement  ? 

*'  It  may  perhaps  appear  to  be  a  strong  argument  in  favour 
of  the  landlord,  that  no  oppcsitioa  to  the  exercise  of  this 
privilege  has  hitherto  been  made  by  the  tenantry  of  this 
country.  But  when  the  situation  of  the  tenantry,  und  the 
state  of  husbandry  is  considered,  it  ought  not  to  appear  sur- 
furising,  that  a  question  of  this  kind  should  occur  only  when 
attention  begins  to  be  paid  to  the  true  interests  of  agricul- 
ture ;  and  the  same  sound  policy  which  at  one  time  pre- 
scribed hunting  as  a  means  of  augmenting  national  strepgtb, 
ought  now,  with  the  same  view,  to  protect  with  equal  cat e 
the  operations  of  the  farmer. 

*^  It  were  strange,  indeed,  should  the  law  protect  the  most 
barren  hill  in  the  Highlands,  a  property  not  susceptible^  of 
injury,  while  it  refuses  to  protect  rich  enclosed  fields  under 
lease,  from  the  destructive  intrusion  of  huntsmen  and  their 
followers ;  intrusions  which  must  derange  the  operations  on 
which  ihe  individual  success  of  the  farmer,  as  well  as  the 
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advanlage  of  the  country  at  large  depends*  It  is  true,  he 
would  be  entitled  to  redress ;  but  that  redress  which  a  tenant 
might  find  in  a  Court  of  law,  is  only  to  be  thought  of  aA 
a  kst  resource.  And  whether  a  burden  of  this  kind  ought, 
in  the  present  state  of  husbandry,  to  be  imposed  on  the 
op0rations  of  the  fiurmer,  is  a  question  that  merits  very  ee^ 
rious  and  deliberate  consideration. 

"  The  reasoning  in  the  printed  petition,  on  which  the  Inll  of 
advocation  was  pa£»ed,  is  so  clear  and  forcible  on  this  point 
that  it  may  not  be  improper  to  give  an  abstract  of  it.  Ani- 
mals,  Jerce  natures  cedunt  occupanti ;  yet  a  proprietor  of 
land  ffi  entitled  to  ^^S9X  all  persons  frotn  hunting  theni 
over  his  gronndk  This  Was  the  principle  of  the  Romaik 
law^  and  the  same  rule  has  been  adopted  by  the  law  of 
Scotland^  which  holds,  that  the  pi'oprietor  of  lands,  though 
he  has  no  property  in  the  ganie>  may  indirectly  debar  others 
^m  seizing  on  them,  by  excluding  thetn  from  his  grounds;. 
This  adses  from  the  scrupulous  regard  which  is  paid  to  the 
exclusive  nature  of  property,  and  which  preserves,  with  the 
utmost  anxiety,  the  postsessions  of  every  oilefrom  intrusion 
This  was  established  in  the  cases  of  the  Marquis  of  Tweed- 
dale  and  the  Earl  of  Breadalbane  ;  and  as  they  fix  the  pro^ 
prietor's^  right  to-  the  ftee  and  unmolested  possession  of  his 
landS)  it  is  next  to  be  considered,  whether  this  right  of  un» 
disturbed  possession  be  transmitted  by  the  landlord  to  the 
tenant. 

^<  And  thuS'  far  it  cannot  be  doubted,  that  the  tenant  has 
sun  exdusive  title  to  all  the  possible  fruits  of  the  soil,  and  to 
the  exclusive  possession  of  the  surface,  for  the  purpose  of 
raising  those  fVuits,  and  for  the  comfortable  and  quiet  occu- 
pation of  himself,  his  family,  and  his  live-stock.  If  then 
it- be  clear  that  the  proprietor,  in  virtue  of  his  right  of  ex- 
clusive possession,  can  debar  any  one  from  entering  on  his 
ptoperty  for  sport,  it  seems  tb  follow,  that  by  bestowing  on 
tfafi  tenant  the  right  of  using  and  enjoying  the  property,  and 
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he  fcoitrti  uwlif  ■  Siicli  was  At  fliJiu  aT  Jigmuefit  bid 
before  tbe  Court.  Tins  u  a  point,  iriodi,  being  once  sag- 
getted,  the  peace,  as  well  as  interat  of  die  parties  require 
that  it  should  be  settled  bj  a  jodgment  m  die  last  resort : 
H  will  otherwise  renudn  as  a  sooree  of  di^mtey  to  which  the 
landlord  or  taiant  may  reswt,  as  a  means  of  gratifying  ill 
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ii.8 

i.  370,  ii.  31 

i.  56 

i.  146 

i.  314 


MTherson  and  Taylor  i.  S27,  ii.  1 1 
Scott  .  ;  i.  306 

Swanston        .         •         •         i.  21 1 
Cleland  .  .  ii.  60 

Countess  of  Aboyhe        •         i.  236 
Howden         .  .         L  245,  341 

Fowler  .  .  i,  186 

Innes         .         .         •         .       ii.  50 
Craig        .  .  1.229,  ii.  126 


INDKX. 
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Pursuers. 

Defenders 

Dun,  Ladjy 

Don 

L  374.,  377 

Duncan 

Raes 

1.512 

DundaSy  Lord, 

•          • 

it  117 

Dundimald 

Alexander 

.      li.  131 

Dunipace,  Lady^ 

Watson  and  Vert 

i.420 

DunsBiore 

Oswald 

L426 

Defenderu 

Pursuers^ 

- 

Dalrymple 

Marquis  of  Tweedale 

i.  433 

Dalrymple 

Sidney  Sinclair 

i.  503 

Davidson 

Dutchess  of  Buc^Jeugh 

ii.  62,  64 

Davidson 

Taylor 

1.366 

Dennia 

Trotter 

i.  192 

Deachar 

Minto 

i«153 

Dick 

Ltddle 

i.299 

Douglas 

Watson 

1.197 

Dowte 

Earl  of  March 

iL65 

Drummond 

Ewing 

i.  508 

Druttimond 

Muirhead 

1.420 

Duddingston,  Tenants  of» 

Preston 

1.56 

Dua 

Lady  Dun 

L  374,  377 

Duncan 

Barron 

i.  305 

Duncan 

BartouB 

ii.  119 

Duncan 

Forbes        •          •         i 

i.  200,  ii.  17 

Duncan 

Whitson 

1.209 

Dundas 

Campbell 

1.81 

Durham 

ScoU 

i.330 

• 

Punuers. 

E 

Defimdert* 

Edmonstone 

Bryson         •         .         i. 

525,  ii.  1 15 

Edmonstone 

Lang 

i.  299 

Eglinton,  Eari  of» 

Fulton 

ii.  70,  76 

Eglinton,  Earl  of^ 

His  Tenants 

i.  423,  432 

Elibanky  Lord, 

Hay 

11.  36 

Elibank^  Lord  and  Ladyi 

Pentland 

1.73 

Elliot 

Duke  of  Buccleugh 

i.  177,  185 

Elliot 

Curries 

i.  125 

412 


INDEX. 


Pfiriueri. 

Dtfenders. 

Elliot 

Elliot 

i.  489 

Elliot 

Potts 

i.  128 

Elphinston 

Guthrie 

ii.  60 

Ewiog 

Drummond 

i.  508 

Defenders. 

Pursuers. 

Edinburgh,  Town  of, 

Anderson  and  Provan 

.      i.  392 

EldersoQ 

Thomson 

ii.  61 

Elliot 

Hay 

i.  375 

Elliot  and  Foster 

Teoman 

i.  459 

Emrt 

Eraser 

i.  255 

Pursuers. 

E 

Defenders. 

Fairlie 

Nielson  and  Fulton 

i.  404,  450 

Falconer 

Hay 

1.153 

Faltdounside 

Bennerside 

ii.  64 

Ferguson 

Ferguson 

i.  511 

Ferguson 

M'Nidder 

•           i.  350 

Ferguson 

M'Pherson 

i.  299 

Ferguson 

Morison 

ii.  88 

Finlayson 

Weir  and  Clayton     • 

i.  236,  ii.  16 

Finmouth,  Laird  of,   • 

• 

i.  292 

Finnie 

Trotter  or  Mitchell 

i.  338 

Foggo 

Milligan 

1.297 

Forbes,  Mrs, 

• 

i.  439 

Forbes 

Duncan 

i.  200,  ii.  17 

Ford 

Hillocks 

i.  343 

Fordyce 

Fordyce 

i.  122 

Forrester 

Wright 

i.  337 

Foster 

Adamson 

i.  426 

Fowl  is 

• 

ii.  64 

Eraser 

Ewart 

i.255 

Eraser 

Lady  Pitsligo 

i.53 

Eraser 

Leslie 

1.282 

Eraser 

Petre 

i.  333 

Eraser 

The  King's  Advocaite 

i.43 

Freeland 

Monteith 

ii.  69 

Fullerton 

Crawford 

ii.  102 

INDEX. 
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Defendert» 

Pursuers* 

Faimieflaty  Tenant  t)f| 

Hepburn 

i.  321 

Fala  and  Lind 

Jackson 

i.  391,  401 

Falconer 

Gordon 

i.  330 

Farquhar 

Webster 

i*81 

Farquharson 

Clerk 

i.  293 

Farquharson 

Strachan 

i.  299 

Faulds 

Heriot 

i.  343 

Ferguson 

Kirkpatrick 

i.  299 

Ferguson 

Logie 

i.  299 

Ferguson 

Touch 

i.  348 

Ferrier 

Brims 

i.  378 

Finlayson 

Rae 

i.  75 

Fleming 

Earl  of  Marchmont 

ii.  97 

Forbes 

Garrioch 

1.  293 

Forbes  &  Co. 

M*Arthur 

i.  373 

Fordyce 

York  Buildings  Co.'s 

Crs.  i.'59,115 

Forsyth 

Gordon 

i.527 

Fowler 

Duff 

i.  186 

Fullarton's  Creditors 

Ogilvie 

i.  192 

Fulton 

Earl  of  Eglinton 

ii.  70,  76 

Purmers. 

G 

Defenders. 

Galloway  Karl  of,  and  o- 

1 

thersy  petitioners 

Galloway,  Earl  of, 

M*Culloch 

i.  471 

Galloway,  Earl  of» 

M'Hutcheon 

i.  197 

Gallowshiels 

Mackerston 

i.  319 

Garden 

Gregory 

:           i.  227 

Garrioch 

Forbes 

i.  293 

Gentle 

Henry 

i.  320,  ii.  61 

Gillon 

Muirhead 

i.  186 

Gordon 

Bryden 

ii.  116 

Gordon 

Burnet 

ii.  64 

Gordon 

Duke  of  Gordon 

11.63 

Gordon 

Falconer            • 

i.  330 

a 

Gordon 

Forsyth 

i.  527 

Gordon 

Hall 

'  i.  308 
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Pursuers^ 
Gordon 
Gordon 
GordoD 
GrordoD 
Gordon 
Gordon 

Gordon,  Duke  of, 
Gordon,  Duke  of, 
Gofisfordy  Laird  of, 
Graham 
Graham 

Grange-Durham,  Laird, 
GranI  and  Tutors 
Grant 
Grant 

Granti  Sir  A., 
Gray 
Gray 
Greenfokw 

Gvierson,  petitioner 
Grierson 

Gnerson  and  Mackie 
Grieve 
Guthrie 


Defenders. 
Mcintosh 
MTherson 
Mftttland 

Michies,  Representatives 
Milne 
Robertson 
Innes  ; 

Leslie  and  Others 
Sincl^r 
Crawford 
Straiton 

His  Ikother^s  relict 
Grant 
Lord  Braco 
Richardson's  Repres""** 
Sherris 
Campbell 
Earl  of  Sutherland 
Adamson 


i.299 
i.298 
i.267 
ii.  106 
i;il2 
L  SS3,  ii.  191,  S78 
L129 


King 

Scott 

Pringle 

Lurd  of  Mac]$;:^r8ton 


L517 

i.  230 

i.  286 

i.  254 

.     i.  S5,  87 

ii.  63 

i.  436 

i.  293, 305 

1.  369,  ii.  si 

i.  227,  374 

i.  218 

u.  122 

U*  125 

.       i.  299 

1.296 

i.  107,  307 

i.  492,  501 


Defenders. 
Gall  and  Ross 
Gallanach 
Garlies,  Lord, 
Gawler 
Gilchrist 
Gillespie 
Glasgow  Bank 
Gordon 
Gordon 
Gordon 

Gordon,  Duke  of, 
Gordon,  Duke  of 


Pursuers. 
Wauchq)e 
Campbell 
Stewart 
Swinton        • 
M'Kenzie 
Vans  Agnew 


i.  388 

i:  154 

i.  39,  86 

i.  491,  498 

i.  254,  257 

ii.  112 


Newbigging  &  Co's  Trustee     i.  461 
Copland  .  i.  199,  ii.  17 

Murray's  Trustee's  .  i.  252 

Stirling  .  .  ii.  62 

Gordon  .  .  ii.  63 

Innes  .  .  i.  49S» 


INDEX. 
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Defenders. 

Pursuers, 

Gow 

Drujnmood            .         .        i.  314« 

Graham 

Do.miie            .             .              ii.  8 

Graham 

Jackson            .             .            i.  282 

Graham 

LyIe.             •              .             i.  337 

Graham 

Rattray        .          .         i.  195, 420 

Graham 

Scou              .              .             i.  59 

Graham 

Sutherland            .           .          ii.  59 

Grant  . 

Yojcjc  Buildings  Company         i.  23S 

Gray  and  M'WIiirter 

M<Rorie            .            '.           i.291 

Gtay  and  Webster 

Simpson            .            .           i.  191 

Gteenhead 

Ta^smen  of  Customs      i.  423,  433 

Gregory 

G^rdeiL          .          .          i.  227, 374 

Grieve 

Cunningham          .          .        L  154 

Grieve 

M'%Iane            .          .         L  295 

Grimmond's  Repreg''** 

Stewart           .            .            ii.  107 

Grindlay 

Laird  and  Co.        .        .         i.  195 

Guthrie 

Elphingston          .                     ii.  60 

Gwyder,  Lord  and  Lady, 

Miller           .          .          i.  253, 255 

pursuers. 

H 

Defenders. 

Haddingtony  Earl  of, 

His  Tenants           .           .          ii.  92 

Haddoy  Lord, 

Johnston            .                      i.  324 

Hall 

Nisbet              .              i.  371,ii.  26 

Hallows,  Petitioner 

i.  134 

Hamilton 

i.  424 

Hamilton 

Clerk          .            .          1.330, 340 

Hamilton 

Reid's  Trustees             .            i.  333 

Hamilton 

Smith            .             .              1.303 

Hamilton 

Tjenants            .            .              i.  50 

Hamilton 

Tenants            .            .              i.  53 

Hamilton,  Duke  of, 

Scot  Waring        ,            i.  128,  130 

Hardie 

i.  50 

Hardte 

Black                                         1358 

Hardie  Douglas, 

Hay's  Creditors             .            i.  453 

Hart 

Anderson         .         .         i.  254, 264 

Hay 

Elliot            .              .             i.  375 

Hay 

Keith           .           i.  363,  374,  ii;  29 

«!<> 

IKDKX. 

Punutri. 

Defemdert. 

Hay 

Molfiit 

i.  23t) 

Hay 

Wood 

i.  169 

Hay  ft  Wood,  Petkioaen 

« 

i.  524 

HendenoD 

Maxwell 

i.254 

Hendergoa 

Murray 

i.297 

Hepburn 

Bum 

i.  17a 

Hepburn 

Nisbet 

i23a 

Hepburn 

Richardson 

i.  379 

Hepburn 

Tenant  of  Fairnieflat 

i.  321 

Heriot 

Faulds 

•                          1*  ^Y^ 

Heriot's  Hospiftal 

Angus 

i.  42» 

Hog 

Morton                    i. 

200,  2S1,  ii  17 

Home 

Craw- 

k  \m 

Home 

Home 

ii.  93^ 

Home 

Jobnston 

i.520 

Home 

Kennedy 

ik  92 

Home 

Lyell 

i.  175 

Home 

Scott 

I.  92»  m 

Home 

Smith 

i.  110 

Home 

Taykir  and  Husband 

.       i.  165 

Hopetoun,  Earl  otf. 

Wight 

.       .      i.  437 

Hoy,  Petitioner 

•              • 

ii.45,  80 

Hunter 

Badenoch 

ii.3a 

Defenders^ 

Ptirsuers. 

HaHes,  Master  of> 

Abbot  of  Neubotill 

J.  526 

Htttlie 

Mellerstanes 

i.3S 

Hall 

Gordon 

i,  30» 

Halyburton 

Cunningham 

U.43. 

Hamilton 

Cunningham  and  Co. 

.       i.  177 

Hamilton 

Lundin 

ii  119 

Hamilton 

Macdowall            i 

i.  12a 

Hay 

Dow 

i.  370,  ii.  31 

Hay 

Falconer 

i.  153 

Hay 

Lord  Elibank 

ii.  36 

Hay's  Creditors 

Hardie  Douglas 

i.  453 

Hay  M*Kenzie 

Urquhart 

ii.  34, 44 

Henderson 

Boyes 

ii^  51 

INfrlit. 


4lt 


Dtfenden. 

PurMi^^. 

• 

ISAsAenoTL 

SDenv 

L29t 

HeiWIenon 

Wiliioii 

i.  88,  80* 

Henderson  and  Bro#fei 

Maleoliti 

List 

Hettdenon  &  Lmngston 

Jamieson  Durham 

L  IM 

Heitty 

i.  S20>  %  61 

Hewat 

]if'Mat& 

fi.5$ 

HOlckdu 

ForA 

LMS 

Hifllop 

Duke  of  Bttccleugh 

ii.  84,  126 

Home 

Lindsagr 

i.424 

Home 

Ramsay 

ii.92 

Hone 

Iktle 

i.  528,  5?4 

Hon«e,  Earl  of. 

Pringle 

9.61^ 

Hope 

Waacfaope 

8.1SD 

Hope 

EevI  of  Wemysa 

}.  82% 

Hopekin 

OhvTC 

i.289 

Hbpotouni  Bail  of^ 

W^j[nt 

i.48 

Hooaton 

WUCM 

i.  288,  841 

Howatson 

liOgan 

i.  85^4 

Howden 

Dudgeon 

i.  245,  841 

Hulcheson   • 

M^i^an 

^.100 

Hunter 

Paxton 

B«  59,  88 

Humar 

Powrie 

f.280 

Httnier  and  Leiik 

Bruee 

ii;  m 

Hontly 

Redpath 

1.297 

Punuers. 

I 

Defenders, 

Idglfe 

Bidfour 

1.  848 

^glia 

Tenants 

ii.64 

Innes 

Cferk 

iS.  44 

Innei 

Commissioners  of  Supfdy         }.  ^^ 

Innea 

Duke  of  Gordon 

f.  498 

Irrine 

Knox 

L  102 

&vmg»  &c. 

ColHhs 

.             f.  90 

D^fendm^ 

Purmers* 

• 

^lia     . 

Wight 

1.  506 

Im&ea 

AberCM>mbie 

y»  29%i&p 

WL.   II. 

D  D 

I 
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INOEX. 


Defenders 

Pursuers^ 

innes 

Baroness  Mordaunt 

i.  12Sr 

Inoeg 

Braco 

i.284^ 

inaes 

Duke  of  Gordon. 

1^129 

Inaes 

Duff 

iii^50 

Irvine 

Carruthers 

1*  o\j$  oO 

Irvine 

i.29S 

Irvine,  Town  of^ 

Justices  of  Peace  of  Ayr 

i,355 

Pursuers^ 

J 

Dejenderi* 

Jack 

£arl  of  Kelly       .      ; 

ii.119 

Jackson 

Grahiuos 

i.282 

Jackion 

Lmd  and  Fala                  i. 

391, 401 

Jamieson 

Pf ingle 

1,330 

Jamieson 

Thomson 

ii.  117 

Janueson,  Durham, 

Henderson  and  Livingston 

i.l94 

Johnstons 

Culien 

1.53 

Johnston                 ^ 

Logan 

i..28S 

Jobnstoa 

Marquis  of  Annandale 

iw.480 

Johnston 

a                                                        • 

Martin 

ii.91 

Johnston's  IVuftees,  p$ti* 

doners, 

• 

ii.H2 

JoUie 

Stevenson 

ii.118 

Jordanhill,  purchasers  and 

creditors  of, 

Earl  of  Crawford 

* 

i.4I 

Defenders. 

Puriwers. 

Jackson^ 

Alexander 

n.  38 

Jamiesoi^ 

Laird  of  Drum 

i:56 

Jamiesoa 

M'Dowidl              i.  S83,  ^ 

U)l,  ii.  30 

Jardine 

Robertson 

i..410 

Je£&ey 

Cuthm              .              i 

.  404,  450 

Jervice 

Betbune 

L345 

Johnston 

Campbell 

£.  62,  66 

Johnston 

Hume 

i.520 

Johnston 

Keith 

]•  54,  sfoV 

Johnston 

Lord  Haddo 

i.  324^ 

Johnston 

The  King 

1.410 

Johnston,  Laird  of,. 

Whiteford 

ii.94 

INDBX. 
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Pursuers* 
Keith 
Keith 

Kerr  and  Iryine 
Kerse,  Laurd  of, 
Kinloch 

Kinlore,  Earl  of, 
Kirkpatrick 

Defenders. 
Keith 

Kelly,  Earl  qF, 
Kennedy 
Kennedy 
Kennedy 
Kerr 
Kerr 
Kerr 
Kerr 
Kerr 
King 

King's  Advocate 
King's  Advocate 
Kinnenmopt 
Kirkland 
Knowles 
Knox 


Defenders. 
•Johnston 
Ogilvie 
M*Lellan 
Fanter 
M'Comie 
Watt  and  Fowler 
Ferguson 

Pursuers. 
Hay 
Jack 

Steedman 
Home 
Mounsey 
Christieson 
Redhead 

Duke  of  Roxburgh 
Shaw  Stewart 
Turnbol 
Grierson 
Boyd 
Eraser 
Boswell 
Richard 
Low 
Irvine 


i*  34,  284 

i.  87 

i.  360 

1.526 

i.  232,ii.'16,98 

ii.  124 

L2d9 


i.  363»  374,  ii.  29 

ii.  119 

i.424 

ii.92 

i.  90 

i.l22 

i.  64,  124 

ii.  12 

ii.  79 

i.  489 

1.299 

i.  148 

i.43 

1.296 

ii.  95 

1.447,  ii.  39 

.     i.  102 


Pursuers. 
Laing 

Laird  and  Co. 
Lauderdale,  Earl  ofj 
Lawriston 
Lawson 
Lee 
Leslie 


Defenders* 


N— 

Grindlay 

Tenants  of  Swinton 

Her  tenants 

Scott 

Porteous 


Orme 

Leslie's  Estate,  Factor  on,    Tweedie 

n  n  2 


1.195 
1.228 
ii.  95 
ii.  33 
ii.  65 
i.  66, 123, 124 
i.408 


r 

V 


4M 


iir»n. 


Purwert. 
Lidderdale 
LUde 
Xiiidgay 

Uetie 

Lochmaben/  tenants  of, 

Lockharl 

Loekhart 

Loclde 

Xiogan 

Logie 

Lothian 

ItfOnden 

Loir 

Lowden 

Lmdie 

Lnndtn 

Lyle 

Lambie 

Lamont 

Lands 

Lang 

Lang 

Lanunoat 

Lander 

LawBoa 

Lawson 

Learmont' 

Leidk 

Lennox^ 

LesHe 

Leslioy&c^ 

Lethaniy  Ladj, 

Lind  and  Fak 

Lindsay 

Linton,  Lakd  of, 

LHtifegiU 

Livingstone 


Defenders, 
« 
Dick 
Home 

Loiid  of  Lmton 
Lofd  Stormont 
Ogston 
FUenon  ^r 

• 
Howatson 

Ferguson  -  # 

Som»$rnSk 
Munay 
Kaowtes 
Adam 

The  smith  of  Luhdie 
Hamilton 
Graham 

Pursueri* 
Beaitie 

Bat 

Dfek 

Bro>ini  V  ^ 

£dmoivtott 
dark 
Peoeock 
Gariyle 

.M'Kenzie  •• 

M^enzie 
Stewart 

Campbell  • 

iVaser 

Dako  of  Gordos 
Bailie 
JaeksoB 
Biehard 

Little  •  • 

DiAe  of  Dooglas 
Eari  of  Breadaibane 


1. 


i.  i4r 

i4d4 

1.14^ 

u90 

iL94 

L412^ 

i.2d6 

L854 

1.297 

L154 

K105 

M7«  H.  99 

i.  167 

136 

9.119 

L857 


I.M7 

Lsa 

1890^491 
S.90 

.        i«29» 

i  515 

L71 

S.  115 

1299^ 

L18I 

i  281, 287 
I.  297 
L282 

L51T 

i.  lOT 

L  991,  401 

isr 

f.l45 
1.297 
i.4S$ 


IffOXZ. 
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Defenders 

Purntert. 

ILocfchart 

Dalatel 

• 

j.«8 

Lookhart 

Johnaton 

• 

1.389 

LogiA 

Johnston 

• 

1.  fi83 

Love 

Camidbcll 

• 

1. 68 

Lowther 

Carljle 

1 

• 

L  115 

liundiei  «miUi  of. 

Londie 

• 

i.86 

Lyell 

Hume 

,•           • 

L  17* 

f 

M 

4 

Purmert* 

W 

Defimdert* 

M'Arthar 

Forbes  &  Co. 

t.  878 

M'Aithur 

Simpson 

• 

.        i.88 

M'Arthur 

Simpson 

• 

L814 

M'Brair 

Ci^cfaton 

• 

fi.  65 

McDonald 

McDonald 

• 

U.68 

M'Db^all 

Hamilton 

.• 

1.188 

M'Dowall 

Jamieson 

i.88S,401,Ji.S0 

M'Dowall 

M^Dowal 

•  ^ 

1.76 

M'EWen 

Paterson 

• 

li.  109 

M'Farlane 

Griere 

• 

i.S95 

M'Gbie 

MaAer 

•               • 

i.  S%S^  401 

M^GIashan 

Duke  of  Atbole 

i.  418 

M«Harg,  PetUioner 

• 

.          iLl20 

Mcintosh 

M'Donell 

# 
•               • 

1. 254, 964 

M'Kenzie 

Criehton 

• 

i886 

M^Kenzie 

Gilchrist 

•                « 

i.954t257 

M'Kenzfe 

Lawson 

• 

i.299 

S^^Kenzie 

Leannont 

• 

i.  181 

M'KfiizieAWyUe 

Trotter 

•                  • 

•        i«  888' 

M'Kye 

Nabony 

•                   • 

i.  898,  ii.  7 

M^achlan 

• 

1.112 

M'Ldlan 

Kerr  &  Irvine 

1.  860 

M'Leod 

Thomson's 

Creditors 

i.  891 

M'Math 

Hewat 

« 

ii.  59 

|if<Math 

Nisbet 

• 

1.  501 

M'Michan 

Hutchison 

7 

* 

ii.  100 

Jil'MillaQ 

• 

i.52 

^'Murr^y 

Maxwell 

• 

1.827 

42a 


iKDEt. 


Pursuers. 
M*Naughton 
M'Pherson 
M'Rorie 
M^Tavish 
Mailice,  A.  &  D. 
Maitland 
Makcarro 
Malcolm 
Malcolni 
March,  Earl  of, 
l^arcbmont,  Earl  qf, 
]\farjoribai^k8 
Martin 
Maxwell 
Mft^cvell 

Maxwell  Mprriaon 
Meikle 

Mellerstane^.  Lord,, 
l^elvill 
Miller 
Milne 
Miln? 

MintQ,  Lord» 
Monteitby  I^ord, . 
]^oray»  Countess  D.  pf, 
Mordaunt^  Baron^s, 
Morispn 
Morton 
Morton  5c  Co. 
Mortoni  Earl  of, 
Mortc^n,  Earl  &  Countess  of, 
I^ounfey 
Mudi^ 
Muir 

Muir  M'Kenzi^ 
Muirhead 
Munro 
Murdqch 


Defenders. 
Wilson 

M'Pheraon  &  Clark 
Gray  Se  M'Whirter 
M'Lachlane 
Ogilvie 
Neilaon 

• 
Gardner 

Henderson  &  Brown 
Dowie 
Fleming 
SpottiSWQode 
His  Creditors 
Burgess 
Tenants 
Patillo  Se  Laird 
Meikle 
Haitlie 
Barclay  . 
Lord  &  Lady  Gwyder 

Mitchell 
Young 
Deuchar 
Tenants 
Stewart,  &c* 
Innes  .  • 

Blair 

{jady  Montgomery 
Colquhoun  • 

His  Tenants 
Murray 

Kennedy  . 

Tenants 
Wilson 
Craigies 
.  Prummond 
MiUer 


ii.  64, 120 
I  SOS 

1.145 
i.  295 

1.56 
i.  12S 
i.  127 

ii.  65 

ii.  97 

H.  117 

i.20a 

i.  28S 

i^5S 

lis 

i.  172 

1.85 

L412 

i.  2SS,  2B5 
LS42 
ii.  89 
L153 
L282 

i.  104,  SIS 

i.  129 

1.255 

1.198 

ii.  85 

i.  471,  475 

ii.  40 

^90 

ii.62 

i.  1^4i  342 
i.  257 
1.420 
i.  197 
i.30l 


INfKEX* 


^2$ 


Pur^uersB 
Murray 

Murray's  Trustees 
Murray  Kennynmound 

Deader*. 
Maberly  . 
Macadam 
M'AHster 
M'Arthur 
M^Comie 
M'CuUoch. 
M'CuUoch 
M'Donald 
M'Donald 
M*Donell 
M'Dowal 
M'Dougal 
M'Duff 
M'Farlane 
M^Garroch 
M*Gill 
M^Hutcheon 
Mcintosh 
M^Iutosh 
M*Ke]lar     . 
Mackerston 
Mackerston,  Laird  of, 
M'Lachlan  . 
M'Lachlane 
M'Murdo 
M'Naoghton 
M'Ntdder 
Mcpherson 
M'Pherson  5c  Taylor 
M'Pherson . 
MTherson 
M'Pherson 
Mader 


Defender*' 
Balcanqual 
•Gordon 
Catkcart^  Rochied 

Pursuers. 
Skene 

Lovd  Casajilis 
Campbell 
Lord  Stonefield 
Kinloch) 
Earl  of  Galloway 
Stevenson 
Cameron 
Robertson 
Mlntosh 
M*Dowal 
Swinton 
Charters 

Denniston,  M'Nair,  &  Co. 
Carruthers 
Smith 

Earl  of  Galloway 
Gordon 
Paton 
fCampbell 
Gallowshiels 
Guthrie 
Campbell 

M'Tavish,  or  Auchenbreck 
Pringle 

£arl  of  Argyl0  , 

Eergu«on 


i.  S2S 
1.252 


i.  34^3 

i.  191 

i.  231,  ii.  16,  42 

ii.  7 

i.  232,  u.  16,  38 

L471 

i.  373 

n.  44,  77 

i.  254i  264 
i.76 


Christie 
Drummond 
.Ferguson 
Crawford 
Gordon 
Wilson 


i.  241 
i.  282 
ii.59 
1138 
i.  847 
i.  197 
1.299 
ii.  59 
U.,90 
i.819 
i.  492».501 
1.  297 
i72 
I  328 
ii.  122 
i.  850 
i.  374,  387, 889 
i.  327,  ii.  11 
i.  299 
i.  192 
i.  297 
i.  425 


4f4 


JNMK< 


Defendei^. 
MMtUnd 
Malcolm 
Maim 
Martin 
Martin 
Mather 
MatUe 
Afoole 
Ma^Kwell 
Maxwell 
Maxwell 
Miawell 
Mendea 

MicMie's  Bepresentativea 
Mffler 
Miller 
MiUigen 
liClne 
Milne 
ACtelieli 
MUoli^U 
MItokeU 
Moffiit 
Moffiit 
Moir 

Monl^oddOy  Lord, 
Moncrieff  &  Skene 
Memeith 
Mcmteith 
Montgomery 
Montgomery  Beamnont 
Montgomery)  Ladyi 
Morison 
Morison 
MorJBon 
Morton 
Muirhead 


Pur9uer$w 
Gordon 
Buchanan 
Wodderfaurn         f 
Johnston 
Penman 
M'Ohie 
Affleck 

Earl  of  Dalhousie 
CrawfiiFd 
Hendersoa 
M'Mwray  , 

Taylor 
KdlaoB 

Gordon  •  ^ 

Mdniro 
fidf  ling 
Foggo 

Earl  of  Peterborough 
GcHrdon  • 

Cathcart 
Finnic 
IGlne 
Hay 
Weir 
Murdoch 


i.S51 

u9M 

il.90 

ii*59 

i.  S8S,  401 

i.28S 

i.  151 

i.  19f ,  469 

i.254 

.       i.  327 

ii.8 

f.  SS 

iLlM 

i.l97 
L  210,  a.  II 

i.  297 
1.191 
i.  112 
I.  880 
1.888 
i.S42 
i.  280 
1.297 
LSOl 


Factor  on  Sharp's  subjects       i.  429 
Tod  .  .  i  80,181 

Freoland  •  {169 

Ross  •  L  449 

Tod  t  .  1.872 

Walpolo  &  Alison         «         L  82^ 
Morton  .  L 196 

Andrew  ;  .  i.248 

^ane  .  i.  896 

Forgnson  •  •  ii.  88 

Hog  :  i.  200|  281,  iL  17 

Galon  .  .  L18$ 


USf>MX»: 


M5 


Defenderfj. 

Pursuers; 

Hardoch 

Brodie           •            •            ii.dd 

MurcHy 

CampbfH            .            .         KS2S 

Murray 

Eari  ^  <:ountes8  of  Morton       ii.  40 

Mwmy 

Earl  of  Wemyss       L  117,  125,  128 

Murray 

Earl  of  Wemyss  and  Duke  of 

Queen^berry's  Executors     i.  129 

Murray 

Henderson            •         •          i.297 

Murray 

Louden            ;           ,            L 10^ 

Murray 

LordYester        .            .        ii.l22 

Murray,  Countess  of, 

Dewar           .            .             H.  69 

Punuers. 

N 

Defendert. 

Neil 

Andrew            •                        }.  297 

Nefl 

Eari  of  Casidlia           .            L  26d 

Neelson 

Maitland            .            ..         i.295 

Keelson 

Meazies           •           •             L5S 

Newbigging  and  Co's* 

• 

trustee 

Glasgow  Bank           .             L  461 

Nisbet 

Baikie           •             •            ii*5i 

Nisbet  and  Go's,  trjut^ 

pistkioner 

i.  403,  450 

Norlhesk,  Earl  of, 

RoUand                                    i,  329 

Defenders. 

Pursuers. 

N 

Laing            •            •               ii.  94 

Nftbooy 

BossM*Kye.          •        i.398,  ii.7 

Keilson  and  Fulton 

Fairlie              ,               L  404, 450 

NeubottUl,  Abbot  of, 

Master  of  Hailis          •             i.  526 

Ntsbet 

Buchan            .            •            L  403 

Nisbet 

HaU               •               u  371,  u.  26 

Nifibet 

Hepburn            .            •          L  230 

Nisbet 

M*Matb           •           •           1.501 

Kiyeii 

Laird  of  Drum            «           L 1 46 

Pursuers. 

O 

Defenders. 

Offilvie 

Fullarton's  Creditors                1. 192 

Pursuers, 
Ogilvie 
Ogilvie 
Oliphant 
Olipbant 


Defenders^ 
Ogilvie 
Ogilvie 
Ogilvie 
Cgston 
Oliphant 
Oliphant 
Orme 
Oswald 


INDEX. 

Defenders. 

Ramaay 

• 

I.  309 

Wingate 

• 

1.407 

Currie 

• 

1.71 

Peebles 

• 

i.21S 

Pursuers. 

Keith 

• 

i.  87 

A*  and  D.  Maiiice 

• 

1.145 

Smart 

• 

1^375 

Lockhart 

• 

ii.94 

Thomson 

• 

1.244 

Thomson's  Representative^ 

i.  326 

Leslie 

i. 

66,  123 

DujQsmore 


i.426 


Pursuers* 
Panmuir,  Earl  of. 
Park 
Paton 
Paxton 
Peacock 
Peacock 
Penman 

Penson  and  Robertson, 
Perth,  Town  of, 
Peterborough,  Earl  6f, 
Pitsligo,  Lord^ 
Pollock 
Powrie 
Preston 
Pringle 
Pringle 
Pringle 
Pringle 
iPurvQ* 


CoUison 
Cockburn 
Mcintosh 
Hunter 

Lauder 
Martin 


Defenders^ 


Pet. 


\. 


Andrew 

Milne 

Paton 

Paton 

Hunter 

Tenants  of  Duddingstbn 

Earl  of  Home 

M^Murdo 

Pringle  and  M'Dowal 

Scott  .  . 

Rutherford 


i.S6l 

i.  401 

ii.59 

59,88 

1.50 

1.71 

ii.59 

i.  388 

n.  116 

1.191 

i.  282 

i.  254 

i.  230 

l^ 

ii.  66 

1.328 

i.  482 

i.  370 

i.  342 


INDEX* 
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T>efenders. 

Piirsuers. 

Paisley 

Russel 

i.299 

Palmer 

Schaw 

L527 

Pantar 

Laird  of  Kerse 

L526 

Paterson 

Brown 

i.U7 

Paterson 

Lockfaart 

i.  412 

Paterson 

M'Ewen 

ii.  102 

Paterson 

Veitch        .        •          i.  232.  ii.  130 

Patillo,  Laird 

Maxwell  Morrison 

i.78 

Paton 

Lord  Pitsligo 

1.282 

Paton 

Pollock 

1.  254. 

Peacock 

Brown 

ii.  76 

Peebles 

Oliphant 

1.213 

Pentland 

Lord  and  Lady  Elibank 

1.73 

Perry 

Cowan 

1.  888 

Petre 

Eraser 

i.  833 

Pitsligo,  Lady 

Fraser          .          • 

i.  53 

Porteous 

j^ee         •         •         •         • 

ii.  65 

Potts 

Elliot 

i.  128 

Pringle 

Grieve         .          •            i. 

107,  307 

Pringle 

Jamieson 

i.  380 

Pringle  and  M *Dowal 

Pringle 

L482 

Proudfoot 

Alison 

i.  187 

Proudfoot 

Wills 

i.  389 

Q 

Pursuers.  Defenders. 

Queensberry,  Duke  of,         Barker             .             .  ii.  95 

Queensberry,  Duke  of.         Earl  of  Wemyss            .  i.  127 

Queensberry,  Duke  of,         Telfer             .            .  ii.  120 
Queensberry,  Executors  of 

Duke  of,                       Duke  of  Buccleugh         .  i.  128 

Queedsberry,  Marquis  of.     Executors  of  late  Duke  1. 128 
Queensberiy,  Marquis  of.     Executors  of  late  Duke    i.  491,  4^98 


Defenders. 
Queensberry,  Duke  of  s, ' 
Executors 


Pursuers. 


Marquis  of  Queensberry  L  12^ 
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IHDEX^ 


Defenden^ 

Pwr9Mettu 

Queensberryy  Duke  of 's> 

Executors 

Marquis  of  Qiieensberry 

i.  491,  498 

Queentberi]^  Earl  of. 

Crichton 

i.  400.  iL  28 

Partuerz* 

B 

Defsndfrz. 

Bae 

• 

• 

i.33 

lUe 

Fblayson                • 

.   '     i»75 

Bamsay 

Home 

ii.92 

Kandefordi  Laird  of 

His  Tenants        .         i 

.  328.  ii.  5,  6 

Ranken 

Williamson 

L298 

Battray 

Graham        ^ 

i,  175,  520 

Bedhead 

Kerr 

i.  64,  12^ 

Bedpaih 

Huntly        •         f 

L^7 

Bfidoath 

■  f "  "J  ■•■■■ 

White 

1,315 

Benton 

Younger 

#         11102 

Bkhard 

Kirkland 

iL95 

Bkhard 

Lmdsqr        ^ 

i.  57 

Biddle 

Zinaan 

.        iifll7 

Kiriber^oQ 

Jardioe 

1,410 

Bobertson 

M'Donald 

ii.  91 

Bobertson 

BobertS4»n 

,          i.  351 

Bonald 

Strang           • 

i.71 

Bonaldson,  PeUtioner 

•           r 

i.46S 

Ronaldson 

Balla^tine 

i.  43$ 

Borieson 

Shaw 

i.  380 

Boseberry,  Earl  c^, 

Brown             ^ 

i<210 

Row 

BlsJr 

h  87, 186 

Bofia 

Monlaeith        .        « 

»          l#  449 

Ross  M'Kye 

Kabony        .         r 

j.  398.  u.  7 

Bowallan,  Laird 

Boyd's  relict 

ii.  104 

Bowan 

Bar       •       • 

i.420 

Bopibufgb,  Duke  of| 

Arobibdds 

1,179,327 

Roxburgh,  Duke  of» 

Kerr        •        •        • 

iL  12 

Roxburgh,  Duke  of. 

Boberton 

L  331 

Rule 

Home          •          • 

L  523,  524, 

Bussel 

Earl  of  Breadalbane 

i.  462 

Bufisel 

Paisley 

L299 

iwiyEX. 
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•  I 


Puf»uer$. 

JjcfkMtfS* 

RuHsel  and  Ackenhead 

Benny 

•         » 

i.  184 

Rutberford 

Feoars  of  Bowden 

i.297 

Rutherford 

Scott 

•        • 

i.581,4M 

Defhtderu 

Pursuers* 

Raes 

Duncan 

•        • 

1512 

RaniBay 

Ogilvie 

•            • 

1^309 

Ramsay 

Vallentme 

• 

1 179 

Ranttay  &c. 

Yomg 

•            • 

I.S43 

Reid 

Thomson 

• 

1.74 

Reid's  Tnutees 

Htnsaton 

• 

L  8S3 

Rtcfaardsen 

Hepbnrn 

• 

i.  37? 

Richardson's  Repres^*^ 

Grant 

•         • 

i.  2W,  SOS 

Riddel 

Batter 

•        • 

I  872^  4M 

Ritchie 

Alison' 

•            • 

i.40 

Ritchie 

Young 

k            • 

i«£99 

Roberton 

Duke  of  Roxburgh 

L88i 

Robertson 

Broim 

♦            •. 

I.  Sv8 

Aoberlson 

Campbell 

• 

LS99 

Robertson 

Campbell' 

• 

ikSS 

Robertson    - 

Sir  James  Campbell 

i.  SIl 

Robertson 

Gordon 

i.  833. 

il  191,  S78 

Roland    ^ 

Rati  of  Northesk 

L9S9 

Roes 

Clark 

•            « 

LS97 

Ross  &Cm 

Wauchope 

• 

I.  9oS 

Russel 

Duke  of  Argyle 

msi 

Rutherford 

Pluryes 

•            • 

L9ti 

Pursuers* 

a 

Defenders. 

St.  Andrews,  Coqa.  of^ 

Watsoo 

«         « 

LS74 

SaltOD,  Lord* 

Club 

.         . 

L897.iL29 

Sanderson 

Marquis  of  Tweeddale 

1.177 

Schaw 

Fidmer 

.             « 

im 

Sdot 

- 

.            • 

iB7« 

Scott 

Baied 

.            • 

t  58* 

Scott 

Brodie 

«        • 

ii.  99,  102 

Scott 

Durham 

. 

i.S90 

430 

INDEX. 

, 

Pursuers* 

Defenders 

■ 

.  Scott 

Graham 

u59 

ScoU 

Straiten 

i.49 

Seatoim  . 

Seatoun 

i.230 

Seton 

Laird  of  Caskieben 

i.  143 

Seton 

White            .     .       - 

i.  71,  213 

Sharp 

Burt 

i.208 

Sharp's  Bubjects,  &c|or  on^ 

f  Lord  Monbodo 

1.429 

Shaw,  Petitioner 

•        • 

i*135 

Sheddan 

Spreul  Crawford 

.     .      i-  299 

Sheriff 

Henderson      ,    . 

i-  297 

Short 

Hopekin 

.           1.  ^b99 

Sidney  Sinqlair 

Dalrymple 

.       i.50S 

Sime's  Trustee 

,      '  d         • 

i.  S4,  452 

Simpson 

Gray  and  Webster 

i.  191 

Sinclair 

Sinclair 

].  296 

Skene 

•         • 

i.  34,  288 

Skene 

Maberly 

i.  S4S 

Skene 

Spankie 

I  SIS 

t  Smart 

Ogilvie 

i.375 

Smith 

M«Gai 

i.347 

Somervel 

Stirling 

i.500 

StainhiU 

Burd 

iL66 

Steedman 

Kennedy 

i.424 

Stevenson 

Baird        .          i.  260. 

ii.  45,  77,  80 

.Stevenson 

M'Culloch  &c. 

i.S7S 

Stewart 

Bell 

i.  S74,  388 

,  Stewart 

Grimmpnd's  Representatives   ii.  107 

Stewart 

Leith 

1.281,  287 

Stewart 

Lord  Garlics            {. 

i.  39,  86 

Stewart 

Spalding 

ii.90 

Stewart 

Westnisbet 

ii^45 

Stirling 

Christie 

i.  353 

Stirling 

Gordon 

ii.62 

Stirling 

Miller 

1 

i.210,ii.  11 

Stirling 

Walker 

L128 

Stonefieldy  Lord 

M'Artbur 

]i«7 

117  DBK. 
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Pursuers. 

Defenders. 

Slrachan 

Farquharson 

1.299 

iStrahorn 

Cunningham 

ii«  50 

Sotherifliui 

Graham 

ii\59 

Swinton 

Gawler        , 

i.4dl,498 

Swinton 

M*Dougal 

i.  241 

Swinton 

Seat,on   -    . 

L376 

Defender$. 

Pursuers. 

- 

Scott 

Bannatjne 

L449 

Scott 

Drummond 

1.306 

Scott 

Grierson  and  Mackie 

i.  296 

Scott 

Hume          .            * 

i.  9%  98 

Scott 

Lawson 

ii.  33 

Scott     . 

Lord  Cranstoun's  C^ers. 

i.59,72,119 

Scott 

PHngle 

i.  370 

Scott 

Rutherford 

i.  381,  404 

Scott 

TurnbuU 

i.  449 

Scott  Wariog 

Duke  of  Hamilton 

i.  128,  ISO 

Seaton 

Swinton 

1.376 

Shaw 

Rorieson            « 

i.  380 

Sbaw  Stewart 

Kerr 

11.  79 

Sheardale,  feuars  of. 

Dokeof  Argyld 

i.204 

Sherris 

Grant,  Sir  A.| 

.  369,  n.  31 

Shiells 

Crosbie 

i.  297 

Siller 

Campbell 

i.  52,  121 

Simpson 

M*Arthur 

i.  S3,  Sii 

Sinclair 

Lady  Binnie 

L  175,  ii*  S»3 

Sinclair 

Bojd 

\.  $2i 

Sinclair 

Brown 

1.  Jcio 

Sinclair 

Budge 

ti.  123 

Sinclair 

Laird  of  Gosford 

L230 

Sligo 

Tait 

ii.  lis 

Smith 

Hamilton 

.        L  SOS 

Smith 

Home 

1.110 

Sommerville 

Bailie 

1.28^ 

Sbmmerville 

Lothian 

i.lS4 

Somner 

Marquis  of  Tweedale 

i.437 

«3? 


IHDKX. 


Defender. 

Pwt»iieTS. 

Spalding 

Stewart 

ligo 

Spankie 

Skene      .     . 

i.  3IS 

Spankie 

llt^ilaon 

Ld8S,9Sd 

SpottiAWoode 

Maorjof  ibanks 

2.117 

^eul  Crawford 

Sbeddan 

L3d9 

fttecenson 

Jollie 

&liS 

Stewart 

Bartlet 

ii.70 

Stewart,  Sir  J^ 

Crawford               i  S69^  871,  ii.  25 

Stewart 

Gupar 

i.267 

Stewart,  &c. 

Countess  Dowager  of 

Moray, 

i.  104v  SIS 

Stewart,  Nicobon  Shaw, 

Lord  Cathcart 

i.  i2»,  vm 

Stirling 

Somervel 

1500 

Stonoont,  Lord*  &c«. 

Carruthers 

ii.  ^  81 

Stormont,  Lord, 

Tenants  of  Lochmaben 

k90 

Straitmi 

Grsfaam 

L254^ 

Stniiton 

Scott 

1.49 

Strang 

Ronald 

1.71 

Supply,  Com*  of. 

laaes 

1.299 

Sutherland^  Earl  of,, 

Gray 

L218 

Swanstoun 

Dmmmond 

1.211 

SwintOD,  Tenants  of^ 

Em^l  of  Lauderdale 

L2^ 

Sjrm 

Grichton  and  Dow 
T 

Defenderu 

1^299 

Tait 

ffligo 

B.  118 

Taj^lor 

Bethune 

i.81 

Taylor 

Datidson 

LS66 

Taylor 

MiaweD 

ii.8 

Tenant 

Achinleck 

11.60 

Tennent  &c» 

Temient 

H.105 

The  King 

Johnston 

k410 

Thomson 

• 

1.50 

Thomson 

EMeraon 

ii.61 

Thomson 

Ol^hant           .           * 

i.244 

Thomson 

Jn£9Ml                                               • 

i.71 

Thomson 

Walson 

i.146 

intiitt. 
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Pursuers, 

DHenders. 

Thomson's  RepraseifUtives  Oliphant 

1.326 

Tod 

Moiicridff  and  Skene          i.  I 

BO,  131 

Tod 

Montgomerie 

i.372 

Touch 

Ferguson 

1.34S 

Trotter 

Dennis 

K193 

TurnbuU 

Ketr 

i.  48d 

Turnbull 

Scott 

1.44^ 

Turner 

Turner 

1.127 

Turner 

Turner 

1.129 

Tweedale,  Marquis  of, 

Dalrymple 

i.  433 

Tfeeedale^  Marquis  of. 

Sotnufer           •'          • 

i*43f 

Defenders* 

Pursuers* 

Tayldr  and  Husband 

Hume 

i.  185 

Telfet 

Duke  of  Queensberry 

ii.  120 

The  King's  Advocate 

Crawford 

1.424 

Thomson 

Jamieson 

ii.  117 

Thomson 

York  Buildings  Co. 

i.80t 

Thomson's  Creditors 

M'Leod          .        .        . 

LS91 

Threepland 

York  Buildings  Co.'s  Credi- 

\ 

tors         •         /         L 

60,115 

Todd 

Buchan  Sydserff's  Assignees 

r.  197 

Trotter 

Finnic 

i.  S38 

Trotter 

M'Kenzie  and  Wylie 

1.288 

Tveedale^  Marquis  of| 

Sanderson 

i.  ni 

Tvreedie 

Dickson            .            : 

li.  69 

Tvreedie 

Factor  on  Leslie's  Estate 

L40^ 

Pursuers* 


Uddy 
Urquhart 


U 


efenders* 


Brown 

Hay  M^Kenzie 


ii.  112 
iL  34, 44 


VOL.  II. 


£  S 


4S4 


INDEX. 


Pursuers. 

V 

Defenders. 

Vallentine 

Ramsay 

•                             •                          4 

i.  179 

Vans  Agnew 

Gillespie 

•                                  • 

ii.  112 

Veitch 

Paterson 

• 
I. 

232,11-130 

Defenders* 

Pursuers. 

Vernor 

Young 
W 

•            • 

i.  322 

Pursuers*        ^ 

Defenders, 

Waddle     ' 

Brown 

•                             4 

1:33 

Waddle 

Waddle 

■                              • 

1.132 

Wallace 

•                               • 

i.52 

Wallace 

Campbell 

• 

i.457 

Wallace 

Wallace 

•                             • 

i.  299 

Walpole  and  Alison 

Montgomery  Beaumont 

L  323,  449 

Watson 

Douglas 

•                             f 

1.197 

Watt 

Bell  and  Balfour 

ii.  85,  125 

Wauchop 

Gall  and  Ross 

i.  388 

Wauchop 

Hope 

•                                  • 

ii.  120 

Waughton 

Aickin 

•                             • 

ii.  33 

Webster 

farquhar 

•                             • 

1.81 

Wedderburn 

Mann 

•                                  • 

1.360 

Wedgewood 

Catto 

•                                  • 

i.  112                ; 

Weir 

Moffat 

•                              • 

1.297 

Wellwoo^ 

Well  wood's 

Trustees 

i.  130 

Wemyss,  Earl  of, 

Hope 

•            • 

1.324 

Wemyss,  Earl  of. 

Murray 

.  i.  m 

r,  125,  128 

WemysSy  Earl  of^ 

Welsh 

•         • 

i.  127 

Wemyssy  Earl  of, 

Wright 

• 

1.336 

Wemyss,  Earl  of,  &  Duke 

1 

of  Queensberry's  Exers. 

Murray 

•        • 

i.  129 

White 

Bremner 

•        • 

i.  231 

White 

Christie 

•        • 

i.  412 
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PursuerSd 

Defenders* 

1 

Whites 

Sir  J«  Houston 

1.233,  241 

Whiteford 

L.  of  Johnston 

ii.94 

Whitson 

Duncan 

1.209 

Wight 

Earf  of  Hopetoun 

1.48 

Wight 

Inglis 

i.  506 

Wills 

Proudfoot 

i.  389 

Wilson 

Henderson 

i.  88,  308 

Wilson 

Mader .           .            • 

i.826 

Wilson 

Spankiq 

1.  888,  389 

Wilson 

Warrock 

i.  229 

Defenders. 

Pursuers. 

. 

Walker 

Bayne   < 

1.241 

Walker 

Stirling              ;              ; 

i.  128 

Warrock 

Wilson 

.      i.  228 

Watson 

Colquhoun 

i.345 

Watson 

Commissaries  of  St  Andrews     i.  374* 

Watson 

Thomson 

;          i.  146 

Watson  and  Vert 

Lady  Dunipace 

i.420 

Watt  and  Fowler 

Earl  of  Kintore 

u.  124 

Weir  and  Clajton 

Finlayson             .' 

i.  231,  ii.  16 

Welsh 

Earl  of  Wemyss 

i.  127 

Wemyss,  Earl  of. 

Duke  of  Queensberry 

i.  127 

Westnisbet 

Stewart 

ii.  45 

White 

Redpath                  : 

i.  315 

White 

Seton              : 

i.  71,  213 

Wight 

Crawford 

1.297 

Wight 

Earl  of  Hopetoun 

i.  437 

Williamson 

Ranken 

i.  298 

Wilson 

Lord  Dalhousie 

i.  198,  326 

Wilson 

M'Naughton 

ii.  64,  120 

Wilson 

Muir 

i.  184,  342 

Wingate 

Ogilvie              : 

i.  407 

Wood 

Hay 

E  ■  2 

i.  169 

I 
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Dtfintd^i' 

Purmen. 

Wr^ 

Bogus 

!•  ov9 

Wright 

EuioCWemyss 

i.S96 

Wri^t 

Fanttsttr 

i.S37 

Punuen. 

Defenders 

Yeoafean 

BKot  nd  Foster 

i'4S9 

York  BittldiDgs  Co. 

Adam 

iSM 

York  BuiMings  Co. 

Bafflle  md  T1ionis(m 

I.S02 

York  Bdldings  Co. 

Cisnie^e                     7 

&69 

York  Buildings  Co. 

Grant 

12SS 

York  Buildings  Co^s  Crers. 

Fordyce 

159,115 

York  Buildings  Co's  Crers. 

.  T&reepAind 

i  60, 115 

Youagy  &c. 

Ramsay 

I-S4S 

Young 

Bitchie 

1299 

Ydu^ 

Vemor 

LS22 

Definders. 

Pursuers. 

Yomg 

Benton 

&89 

Youmrer 

Mihie 

HlOS 

Zinzan 


De/ender, 


Z 


Riddel 


Pursuer* 


S 
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Abandonmg.    See  Deierthn* 

Abatement  of  rent,  whether  tenant  entitled  to  any,  where 
subject  of  lease  has  been  destroyed,  i.  423 ; 
where  produce  is  destroyed,  i.  430;  where 
the  lands  have  been  affected  with  barrenness, 
i.43i;  deed  of,  ii.  276. 

AcddefiM  Jire^  where  houses  destroyed  by,  who  must  re- 
build them,  !•  240.    See  Fire* 

Act  1426,  c.  75,  of  fire  and  the  pains  thereof,  ii.  355* 

—  1449,  c.  18,  ii.  356 ;  commentary  on  the  terms  of,  !•  30 ; 

leases  protected  by,  !•  31 ;  lease  must  be  in  writing ; 
].  34 ;  requisites  of,  in  regard  to  rent,  i*  35 ;  endu* 
ranee,  i.  38 ;  possession,  L  52;  effect  of  lease  when 
protected  by,  i.  67,  et  seq. 
«-  1491,  c.  26,  ii.  357 ;  security  afforded  by  to  the  tenant 
against  the  superior,  i.  69 ;  to  the  tenant  of  a  life* 
renter,  iL  103. 

—  1546,  c.  2,  B.  357. 

— >  '^BBBt  c,  39,  ii.  359 ;  form  of  removing  under  it ;  ii.  57 ; 
preeept  of  warning,  ii.  58 ;  execution,  ii.  62 ;  days  of 
warning,  ii.  63 ;  term  of  removal,  ii.  65 ;  forms,  ii. 
333,  ti  seq. 
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Actl669t  c.  9,  concerning  prescriptions,  ii.  361 ;  quinquen- 
nial prescription  of  rent  introduced  by,  ii.  48. 

-—  1685»  c.  39,  in  favour  of  planters  and  inclosers  of 
ground,  ii.  362 ;  action  competent  on,  ii.  13;  form  of 
summons,  ii.  300. 

• —  1690,  c.  S%  ai^ent  removing  from  land,  ii.  3^3. 

—  1693,  c.  24,  anent  the  term  of  Whitsunday,  ii.  363. 

7—  1695,  c.  24,  for  obviating  the  frauds  of  apparent  heirs, 
ii.  363. 

, —  1698,  c.  16,  for  preseryipg  planting,  ii.  367  ;  wood  pro- 
tected by,  i.  349 ;  whether  tenant  liable,  by  whomso- 
ever the  wood  is  cut,  i.  351  ;  action  founded  on,  ii. 
10;  before  whom  competent,  ii.  11 ;  defence  against 
it,  ib. ;  form  of  summons,  ii.  29p. 

— >  1703,  c.  7,  di$cb£trging  butchers  to  be  graziers,  ii^  367; 
whether  in  desuetude,  i.  144, 

-—  33,  Henry  VIII.  c.  39»  clause  in,  relative  to  the  preroga- 
tive process  of  the  Crown,  i.  405, 

—  6,  Anne,  c.  26,  provisions  of,  as  to  the  Clown's  preroga- 

tive process,  i.  405. 

•—  20,  Geo.  II.  c.  43,  limitations  imposed  by  pn  the  juris- 
dictions of  the  barons,  ii.  45. 

— •  10,. Geo.  III.  c.  51,  clauses  in  empowefring  heirs  of  enr 
^  tail  to  grant  Improving  le^es,  ii.  37^  i  ^<^^°^  ^^  lease, 
ii.  186. 

•^  6,  Geo.  IV.  c.  120,  clauses  |n,  as  to  the  form  qf  appeal 
against  decrees  of  removing,  ii.  371- 

Act  of  Sederunt  14th  December  l756,.anentrepaoYings,ii.374. 

I —  m^ans  of  security  afforded  by,  when  tenant  falls  one 
year's  rent  in  arrear,  ii.  32  ;  practice  in  this  respect  be- 
fore the  passing  of,  ib. ;  what  requisite  tp  entitle  land- 
lord to  raise  the  action,. ii.  34  ;  a  full  year's  rent  must 
be  due,  ib. ;  what  meant  by  a  full  year's  rent,  ib. ; 
it  roust  be  due  to  the  landlord  pursuing  the  action, 
^nd  not  to  the  executor  of  a  previous  landlord,  ib. 
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effect  of  payment  of  part  of  arrears  before  decree,  if. 
37  ;  the  landlord  not  bound  to  accept  of  partial  pay- 
ments, 4i.  38 ;  after  decree,  tenant  cannot  be  reponed 
on  offering  caution  in    a  suspension,  ib. ;  landlord's 
debts  or  public  burdens  paid  by  tenant,  not  held  to 
diminish  the  year's  rent,  ib. ;  whether  a  payment  ob- 
tained by  compulsory  means  will  form  a  good  defence, 
11.  42 ;  illiquid  prestations  not  computed  in  the  year'^ 
rent,  ti.  40 ;  recapitulation,  ii.  41 ;  to  what  tacks  this, 
provision  of  the  Act  is  held   to  be  inapplicable,  ii. 
43  ;  form  of  the  action  and  proceedings  under  it,  ii. 
44 ;  forms  connected  therewith,  ii.  322,  et  seq. 
Act  of  Sederunt  1756,  form  of  removing  under  it,  ii.  67  ; 
where  the  tenant  is  bound  by  his  tack  to  remove,  ib. 
et  seq. ;  where  he  is  not  bound,  ii.  77,  et  seq, ;  forms,  ii. 
345.  et  seq.     See  Remomng, 
Actions  arising  on  lease,  ii.  I  ;  arrangement  of  the  subject, 
ib. ;  observations  on  the  effect  and  competency  of 
summary  diligence  on  lease,  ii.  3. 
-—      for  enforcing  the  conditions  of  lease,  or  supporting 
the  landlord's  rights,  ii.  5,  13  ;  to  force  the  tenant 
to  possess  stock  and  labour,  ib. ;  nature  and  extent 
of  the  stock,  ii.  6 ;  defence  competent  to  the  te- 
nant, ib. ;  founded  on  the  tenant's  diesertion,  ii. 
7  ;    where  tenant  deserts,  landlord  may  resume 
possession    brevi  manu,  ib. ;    advisable  to   have 
forfeiture  declared  by  a  judge,  ii.  9;  provisions  of 
the  Act  of  Sederunt  1756  relative  to  desertion,  ib.; 
not  exclusive  of  landlord's  right  to  resume  posses- 
sion brevi  manuy  ii.  10 ;  form  of  summons  for  not 
possessing  stocking  and  labouring,  ii.  296. 
— .      against  the  tenant  for  cutting  wood,  ii.  10;  pro- 
'  ceeding  on  the  statute  1 698,  c.  1 6  j  ib. ;  before  whom 

it  may  be  brought,  ii.  1 1  ;  nature  of  summons,  ib. ; 
tenant's  defence,  ib. ;  proceeding  qd  the  terms  of 


*     r^i 
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letae,  ii.  IS ;  effi^t  of  a  stipiilaiion  in  lease  to  pre^ 
tenro  wood^  ib. ;  when  tbe  A<<t  16BS,  c*  39,  must 
be  founded  on,  ii.  13 ;  form  of  summoiu  on  the  Act 
1698,  c.l6|  ii.  299 ;  on  the  Act  1685|  c.  39,  ii.300. 
^ciions  of  dedantor  of  irritancy  founds  on  terms  of  lease 
or  on  statutOi  ii.  14 ;  nature  of  sun^nons,  ibt ;  de- 
fence against  the  action,  ii.  15 ;  distinction  in  re- 
g^d  to  irritancies  [ib. ;  effect  of  an  irritancy  at- 
^phed  to  a  lea^e,  ib. ;  |t  mus|  be  judicially  de? 
claredf  ii.  16 ;  whether  purgeable  at  the  bar,  ib. ; 
in  what  defence  agaipst  the  aption  must  consist^ 
ii.  17;  irritancy  on  account  of  bf^kruptcy  strictly 
eP^ATPed,  lb. ;  whether  irritancy  purgeable  after  a 
decree  in  absence,  ib ;  forms,  ii.  303,  ^  seq. 
-«-  for  irecoveriog  rents,  ii.  19;  diligence  competent  for 
enforcing  payment,  ib. ;  forms  of,  ii.  288,  ei  seq. ; 
how  tenant's  heir  made  ligbl^,  ii.  20 ;  summary  di« 
licence  ipcompetent,  ib. ;  nature  of  action  which 
must  be  brought,  ii.  21 ;  heir's  defence,  ib. ;  con- 
sideration to  be  attended  to  relative  to  the  defence 
of  payment,  ib. ;  conduct  proper  for  the  heir 
yrhere  the  tenant  died  embarrassed,  ii.  22  ;  land- 
lord's interest  how  secured  where  the  heir  re- 
nounces, ii.  23  ;  the  heir  not  entitled  to  re^ 
nounce  lea^e  and  take  benefit  by  other  parts  of 
tepent'S  succession,  iL  24;  proceedings  for  ren- 
dering hyppthep  effectvud,  ii.  25 ;  effect  of  land- 
Iprd's  right  of  i:etention,  ib. ;  actions  competent  to 
creditors  from  the  exercise  of  it,  ii.  27 }  landlord's 
right  of  bringing  back  the  subject  of  hypothec, 
ii.  28 ;  means  by  which  hypothec  made  effec- 
^al,  ii.  30 ;  sequestration,  ib. ;  actions  against  in- 
tromitters  with  the  sequestrated  effects,  ii.  31 ; 
forms  connected  with  hypothec,  ii.  306,  e^  uq^ ;  ac- 
tion against  the  tenant  on  the  Apt  of  Sederunt 
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1756>  to  find  seoirity,  ii.  Si];  fttuation  of  the  iei> 
naat  prior  lo  the  Act,  ib. ;  requisites  to  entitle 
IttuUord  to  raise  action,  ii.  34 ;  to  what  tacks  the 
tvms  of  Act  not  applicable,  iL  43 ;  nature  of  acr 
tion  and  proceedings  in  it,  ii.  44 ;  forms  connect* 
ed  with,  ii.  322,  ei  8eq.\  proceedings  in  landlord's 
Baron  Courts,  ii.  45.  See  Baron  Court.  Defence 
'  of  prescription,  ii.  48. 

Actum  of  removing,  ii.  51 ;  history  of,  ib. ;  form  of  f'e- 
moving  under  the  Act   1555 ;  precqpt  of  wara^ 
ing,  ii.  58 ;  execution  of  the  precept,  ii.  62 ;  days 
of  warniogf  ii.  63 ;  term  of  removal,  iit  65 ;  ac- 
tion which  follows  the  warning  and  form  of  eject- 
ing  the  tenant,  ii.  66 ;  form  of  removing  under  the 
Act  of  Sederunt  1756,  ii.  67  ;  where  a  tenant  is 
bound  by  his  lease  to  remove,  ib. ;  where  he  is  not 
bound,  ii.  77 ;  defences  against  actions  of  remov- 
ing, ii.  83 ;  e^.  seq. ;  forms  coAoeeted  therewith, 
ii.  133,  et  seq.    See  Remomng. 
-—    at  the  instance  of  the  tenant  against  the  landlord, 
ii.  124 ;  nature  of,  ib ;  where  public  burdens  paid 
by  tenant,  manner  in  which  they  ought  to  be  set- 
tled between  the  landlord  and  tenant,  ii.  129 ; 
manner  in  which  performance  of  landlord's  obliga- 
tions ought  to  be  required,  ii.  130. 
Additional  rent,  stipulated  to  enforce  conditions  of  manage- 
ment whether  to  be  considered  as  a  penalty, 
i.  253 ;  to  secure  removal,  considered  as  a  pe^ 
nalty,  i.  263. 
Adjudgers,  whether  a&cted  by  a  prohibition  to  assign,  i. 
176 ;  the  right  of  hypoUiec  not  competent  to» 
until  title  completed  by  infeftment,  i.  360. 
Adjudication,  effect  of,  on  the  power  of  granting  leases,  i.  1 10 ; 

of  a  lease,  in  competition  with  a  completed 
assignation,  i.  453 ;  with  a  sublease,  1 .  472. 
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A^^K^uiti/tu  management y  coDditions  relative  to,  effect  of 

agaiDSt  singulrr  successors^  L  74 ;  conditions 
to  which  tenant  ought  to  be  boimd,  ii.  246  ^ 
positive  regulations,  ib.;   negative,  i.  248; 
expedient  devised  by  Lord  Kames,  i.  249 ; 
means  of  enforcing,  i.  252 ;  questions  about 
penalties  and  additional  rent,  i.  253 ;  forms 
of  cropping  clauses,  ii.  161,  e#  seq. 
^—         tenants  implied  obligation  relative  to,  i.  323. 
Alfk»»se^  eaimol  be  kept  by  tenant  without  landlord's  con* 

tent,  L  342. 
Amdersmas^  term  of  entry  to  fishings,  ii.  64« 
Aaiicipatiom^  of  legal  terms  of  payment,  effect  of  on  land- 
lord's succession^  i.  220,  494 ;  on  tenants,  i. 
222,  518 ;  where  a  liferent  is  constituted  orer 
the  lands,  i.  223  ;  where  they  are  entailed,  u 
^4f ;  on  the  right  of  hypothec,  ib. 
—       of  rent,  whether  grassum  held  to  be,  in  questions 
with  succeeding  heirs  of  entail,  i.  126 ;  with 
singular  successors,  i.  229. 
Arrears  of  rent,  means  by  which  landlord  may  render  them 
effectual  against  a  trustee  for  tenant's  creditors,  i. 
403 ;  a  voluntary  assignee,  j.  449  ;  means  of  se- 
curity  afforded  to  the  landlord  by  the  Act  of  Se- 
derunt 1756,  relative  to,  ii.  32. 
Arresttneniy  when  it  can  come  in  competition  with  an  as? 

signation,  i.  464. 
Articles  of  roup,  of  a  lease  for  pasturage,  ii.  280. 
Articles  of  Union,  provisions  of,  relative  to  the  prerogative 

process  of  the  crown,  i.  405. 
Articles  and  Regulations  relative  to  farm-management,  ex- 
pedients resorted  for  rendering  leases  bearing  re- 
ference to,  effectual,  ii.  189 ;  examples  of,  ii.  192, 
223,  235 ;  of  a  lease  bearing  reference  to,  ii, 
239. 
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AwgnaHan^  tenant's  power  of  disposal  of  lease  by,  i.  175; 
.  where  he  has  no  power  to  assign,  ib. ;  effect 
>of  a  prohibition  to  assign  against  adjudgers^ 
i.  176  ;  where  assignees  excluded  without 
landlord's  consent,  can  he  refuse  it  arbitra- 
rily, ii.  178  ;  where  the  prohibition  has  an  ir- 
ritancy attached  to  it,  efiRsct  of,  i.  1 80 ;  on 
marriage  as  an  assignation  to  the  husband,  i. 
184 ;  the  power  to  assign  implied  in  a  life- 
rent lease,  or  a  lease  exceeding  the  ordinary 
period  of  endurance,  i.  186;  recapitulation, 

i.  187. 
Ass^nation,  commentary  on  the  terms  of,  i.  440 ;  form  of,  i. 

441.  ii.  270;  the  granter,  i,  443 ;  his  title  as 
heir,  ib. ;  the  narrative,  i.  444 ;  the  disposir 
tive  clause,  ib. ;  effect  of  obligation  come  un- 
der by  assignee  in  relieving  principal  te- 
nant, 1. 445  ;  the  clause  of  warrandice,  i.  448 ; 
precautions  proper  to  be  attended  to  by  as- 
signee, ib. ;  nature  and  effect  of  warrandice, 
i.  450;  the  clause  of  delivery,  registration 
and  testing  clause,  ib. 
-T^  form  in  which  completed,  i.  451 ;  where  a  te- 
nant with  a  power  to  assign,  assigns,  ib. ;  where 
the  tenant  first  subsets  and  then  assigns,  ib. ; 
.  when  intimation  is  resorted  to,  to  wh  om  it  must 
be  made  where  the  lease  was  previously  subset, 
i.  452  ;  where  the  subtenant  assigns,  i.  455 ; 
caution  against  trusting  to  an  intimation  to 
the  landlord,  of  a  conveyance  by  a  subte- 
nant, i.  456;  effect  of  enrolment  in  land-: 
lord's  rental-bool^  as  an  intimation  to  him,  i. 
459 ;  recapitulation,  i.  460. 
^    —        effect  of,  when' completed,  in  competition  witl^ 
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other  ToluBtaiy  cooTeymiees,  L  46S;  with 
the  diligence  of  creators,  ib.;  adjudication, 
ib. ;  arrestment^  ib. 
jlssign^ian  of  the  renta^  implies  a  conveyance  of  the  r%ht 

of  hypothec,  i.  S60* 
—        of  the  right  of  hypothec,  a  caodoner  paying 
rent  entitled  to,  i.  227 ;  whether  implied  in  fa- 
vour of  a  poinding  creditor  paying  rent  or 
findii^  caution,  i.  371  • 
jlsrignta  and  subtenants,  exdusioo  of,  effect  of,  on  the  te- 
nant's power  to  name  an  hdr,  i.  151 ;  whether 
it  operates  as  an  entail  of  lease,  1.  170;  effied 
on  the  power  of  naming  a  manager  for  the 
heir,  i.  171 ;  against  adjudgers,  i.  176 ;  without 
landlord's  consent,  i.  178;  where  an  irritancy 
attached  to  it,  L  180;  on  marriage  as  an  as- 
signation to  the  husband,  i.  184 ;  on  the  power 
of  appointing  a  manager  for  creditors,  L  ld2 ; 
by  whom  pleadable,  i.  168,  20a 
— -      nature  of  lease  in  questions  with,  i.  438* 
-^      defences  competent  to  against  an  action  of  remov- 
ing, ii.  92. 
Atoay  going  Crop^  whether  tenant  has  a  right  to,  ii.  95. 
— -        straw  of,  whether  it  can  be  sold  by  the  tenant, 
L330. 
JyrMre  Lease,  examples  of  clauses  in,  relative  to  the  mode 
of  cropping,  ii*  167*174f* 

B 

Banishmentf  a  desertion  of  the  farm,  L  327- 

Bankruj^tcy  of  a  company^  whether  it  vacates  a  lease  to  it, 

i.  150. 
of  tenant,  whether  tenant  can  appoint  a  ma- 
nager for  his  creditors  in  the  event  of,  where 
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assignees  and  subtenants  are  exdkded,  i.  IdS ; 
where  declared  aa  irritancy^  will  creditors 
be  entitled  to  value  oC  Melioiatiiiks,  u  19^; 
ffehm  &r  letting  the  &xm  ia  tbe  event  of, 
ibu ;  whether  a  declarator  ef  irHkancy  on 
account  of,  necessary ,  u  I99y  ii.  1? ;  meaas 
by  which  creditors  may  sender  lease  aval- 
able  in  ease  ot^  where  assignee*  are  prohi- 
bited»  L  20a 
Barfif  tenant  has  no  right:  to,  for  c&radiiiig'  an  away  going 

crop»  ii.  102. 
JSoreii^aacient  jurisdiction  ni^  iL  45^;^  bia  jurisdiction  aa 
restricted  by  20  Geo.  IL  c.  49,  ib. ;  jurisdictbn  of 
Barons  erected  since  that  Act,  iu  47« 
Baron  Baillie,  commission  to»  if •  326.     See  Baron  CotirL 
Baron  Court,  manner  in  which  caastitalcd,  iiw  326 ;  cmtt-^ 
missicMD  to  the  Baillie^  ib.-;  what  reqoisita  befeas 
he  can  act,  ii.  327;  form  of  fencing  llie  Court,  ib. ; 
form  of  procedure  in^  u.  32d  f  sammoaB  flnr  fcc^- 
verii^  rent,.  ib« ;  proctduse.  thereoiiv  ii«  329 ;  de- 
cree may  be  suspended  or  advocated,  ib. ;  how  de- 
cree enforced,  ib. ;  execution  of  poinding  thereon, 
ii.  330 ;  petition  of  sequestration  before  this  Court^ 
ii«  331  ;  fbfim  of  pamredure  tliereon,  ii.  SB2* 
Barrenness^  where  lands  have  been:  aftcted  by,  how  far  te- 
nant. relieTed  frcon^  payment  of  ren«^  %  4e&t, 
Beneficiarif  grants^  by  chiefs  to  tfaehr  resdaers,.  nature  o^ 

i«  5. 
Berosichshire  lease,  examples  of  cropping  classes  id>  ii.  1-82, 

1 83  'r  obaervationa  thereon  by  Mr  Kevr,  it-. 
185.       - 
BonaJldeSf  when  held  to  cease,  wliere  lease  httB  been  brought 
under  reduction,  ii.  127. 
-^    payment  by  a  subtenant  after  the  term,  effect  of^ 
against  the  landlord,  i.  39S. 
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Bondmen^  description  of,  as  the  antient  labourers  of  the 

ground,  i.  IS. 
Bond  of  caution  by  a  poinding  creditor,  iiw  312  ;  by  a  te- 
nant in  terms  of  the  Act  of  Sederunt  1756,  ii.^355 ; 
for  violent  profits,  ii.  347. 
Boundaries^  subject  usually  described  by,  i.  25. 
Breach  in  lease,  when  introduced,  circumstances  proper  to 

be  attended  to,  i.  214.  form  of,  ib. 
Brevi  manu^  landlord's  right  of  bringing  back  subject  of 

hypothec  by,  i-  399,  ii-  28. 
Buildings,  conditions  relative  to,  how  far  effectual  against 
singular  successors,  i*  74  ;  against  succeedmg 
heirs  of  entail,  i.  80.     See  Houses. 
Bulk,  purchase  by  in  open  market,  effectual  against  land- 
lord's hypothec,  i.  375. 
Burdens.     See  Public  Burdens. 
Burgage  subjects,  whether  leases  of  protected  by  the  Act 

1449,  c.  18,  i.  32.     See  Urban  Tenement. 
Butchers  J  disqualification  of,  by  the  Act  1703,  c.  7,  to  be 
graziers,  whether  in  desuetude,  i.  144b 


Caption,  bill  for  letters  of,  where  the  homing  proceeds  on 

tack,  ii.  293 ;  letters  of,  ii.  294. 

Cattle  of  tenant,  as  affected  by  landlord's  hypothec,  i.^378  ; 

by  his  right  of  retention,  til.  26  ;  where  carried  of, 

his  right  to  bring  them  back,  ii.  29. 

-^    taken  in  to  graze,  whether  subject  to  hypothec,  i.  398, 

Cauiion,  provisions  of  the  Act  of  Sederunt  1756  relative  to, 

where   tenant  falls  in  arrear,.  ii.  32;   practice 

in  this  respect  before  the  Act  of  Sederunt,  ib. ; 

what  requisite  to  entitle  landlord  to  pursue  the 

action,  ii.  34 ;  nature  of  the  action  which  must 
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b^  brought  and  form  of  proceeding  in  it,  ii.  44 ; 
form  of  summons,  ii.  322 ;  of  bond,  ii.  325. 
Caution,  nature  of,   to  be  offered  by  a  poinding  creditor^ 

i.  371,  iir26;  form  of  bond,  ii.  312. 
Cautioner  paying  rent  is  entitled  to  an  assignation  to  the 
right  of  hypothec,  ii.  226 ;  whether  assigna- 
tion iciiplied,  i.  374. 
Cess,  by  whom  payable,  i.  232  ;  presumption  where  paid  by 

tenant,  and  not  settled  by  landlord,  ib. 
Cessio  Bonorum,  a  tenant  before  being  found  entitled  to 
the  benefit  of,  must  assign  his  lease  to  his  credit- 
tors,  valeat  quantum,  i.  200. 
Chalking  of  doors,  form  of  warning  by,  in  urban  tenements) 

.  ii.  118. 
Church  area,  tenant  has  an  implied  right  to  the  use  of  that 

portion  of  it  which  belongs  to  landlord,  i.  322« 
Church  lands,  nature  of  antient  leases  of,  i.  7* 
Clackmannanshire  lease,  example  of  a  cropping  clause  in, 

ii.  178. 
Clauses,  heads  of  which  may  be  necessary  in  leases,  sug- 
.   gested  for  the  consideration  of  parties  and  their 
agents,  i.  276. 
Chi/,  whether  included  in  the  landlord's  right  to  mines 

and  minerals,  i.  345. 
Coal,  the  provisions  of  the  Act  of  Sederunt  1756,  relative 
to  caution,  not  applicable  to  tacks  of,  ii.  43 ;  the  ju« 
dicial  warning  of  the  Act  1555,  not  necessary,  ii. 
120. 
—   and  lime,  form  of  a  lease  of,  ii.  261. 
Collation,  the  privilege  of,  admitted  with  regard  to  a  lease, 
i.  512;  illustration  of  the  application  of,  in  a 
question  between,  the  heir  and  executor  of  a 
tenant;  ib. 
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CommencemejH  of  endvraiice.  of  lease,  whefe  deferred,  whe- 
ther lease  effectual  against  singular  suc- 
cessors, i.  55;  how  far  efiiotisal  against 
saccecding  faeirs  of  entail,  uQO,  et  seq. 
•«  of  lease,  what  held  to  be  wbcn  net  specified 

by  lease,  L  212, 
drnmefdary  on  the  Act  1449,  c.  17.  i.  M ;  e&  the  terms  of 

the  lease,  L  93,  et  seq. 
CcmffUssion  to  a  Bavon  Bailliev  form  of,  il  S@6* 
CormmtmneTt  kia  power  to  graot  leases,  k  184. 
Common  recovery,  action  of  in  £ngland|  its  efibsci  on  lease, 

1.26. 
Comimontm  aad  servitudes,  t«iant's  right  to,  i^  210 ;  wke- 

ther  landlord   or  tenant  Mable  for  the  ex- 
pense of  cKviding  a  coacHooo,  i.  211. 
Confani^  a  lease  to  ttmse  be  signed  by  the  individual  part* 
ners,  i.  149;   circumstances  la  be  kepi  ia 
view,  in  granting  a  lease  to^  relative  te  its 
dissolution  or  bankruptcy,  i.  150. 
Compensation  ef  i«ai  by  ilHquid  grounds  ef  damage  dee 

by  landlord,  not  competent,  i.  229. 
Competition^  of  landlord's  hypothec  with  other  rights,  i.  402; 

between  a  eompteted  assignation,  and  the 
diligence  of  creditors,  i.  46^  \  between  a  sub- 
lease and  the  same  rights,  i.  472. 
ConditionSf  of  lease,  how  fiw  effectual  against  singular  suc- 
cessors, i.  73 ;  n^utual  obligation  on  the  par- 
ties to  implement,  i.  265  ;  those  which  affect 
the  parties,  independently  of  stipolationi  i.  317, 
et  seq. ;  nature  of  actions  compete!  for  cB" 
forcng  them,  ii.  5,  et  seq. 
Conquest^  a  lease  does  not  fail  under  the  denomination  of, 
i.  509 ;  effect  of  a  clause  relative  te  conquest  in 
a  marriage  contract,  i.  512. 
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..sent  of  landlordi  where  made  requisite  to  an  assignation 
of  lease,  can  it  be  refiiised  arbitrarily?  i.  178. 
i  Consideration f  or  inductive  cause  of  lease,  i.  141  ;  how  ex- 

ptessed  where  a  grassum  is  paid,  or  to  be 
paid,  ib« 
Consignation,  equivalent  to  a  timely  purging  of  an  irritancy, 

though  decree  in  absence  should  afterwards 
be  pronounced,  ii.  16. 
Comjarm,  rule  of  succession  to  the  rents  of,  between  the 

landlord's  l&eir  and  executor,  i.  479. 
Courtesy^  a  sufficient  title  to  pursue  a  rebooving  without 

sasine,  ii.  6!l. 
Court  rf  Session,  judicial  powers  of,  to  grant  leases,  i.  135. 
Creditors,  whether  tenant  has  a  power  of  appointing  a  ma- 
nager foi^,  where  assignees  are  excluded,  h  192; 
are  they  entitled  to  the  value  of  meliorations 
executed    by  tenant,   where  his  bankruptcy 
is  declared  a  forfeiture  of  lease?].  198;  means 
by  which  they  may  render  lease  available  to 
them,  when  tenant  fails,  i.  199 ;  landlord's  right 
of  retention  of  the  crop  in  com  petition  with, 
before  the  term  of  payment  of  rent,  i.  369,  ii. 
^5  ;  of  the  cattle  and  sto'clcing,  i.  378,  ii.  26 ; 
of  the  crop  after  the  term,  i.  376,  ii.  26 ;  whe- 
ther payment  or  consignation  of  rent  by  a 
poinding  creditor,  implies  an  assignation  6f  the 
right  of  hypothec  in  his  favour,  i.  370 ;  actions 
competent  to,  against  the  landlord,  from  the 
Exercise  of  liis  right  of  retention,  ii.  27  ;  dili- 
gence of,  iti  Competition  with  a  completed  as- 
signation, i.  463 ;  a  sublease,  i.  472. 
drop,  as  affected  by  landlord's  hypothec,  i.  362 ;  whether  it 
can  be  hypothecated  for  the  rent  of  a  preceding  or 
subsequent  year,  i.  363 ;  a  right  of  retention  neces- 
isuly  to  the  hypothec,  i.  369 ;  effect'  of  retentibft' 
VOL.  ir.  t  V 
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prior  to  the  term,  i.  S70,  ii.  25 ;  after  tbe  teriii»  i. 
376,  ii.  26 ;  crop  and  stocking  of  a  subtenant,  bow  far  - 
bypotbecated  to  landlords,  i.  S92 ; — (See  Hypothec.) 
—bow  far  tbe  loss  of  relieves  tenfmt  from  tbe  pay- 
ment of  rent,  i*  430;*  rules  of  succession  to  be- 
tween tbe  beir  and  executor  of  landlord,  L  499; 
of  tenant,  513 ;  away«going,  wbetber  tenant  entitled  . 
to,  ii.  95. 
Cropping,  observations  on  tbe  different  modes  of,  i.  246, 
et  teq. ;  forms  of  cropping,  clauses,  ii.  161,  nt 
9eq. ;  See  Agricukural  Management. 
Cru/nn,  prerogative  process  of,  in  competition  with  tbe  rigbt 

of  bypotbec,  i*  404. 
Ctdtivation  of  land,  by  wbom  formerly  carried  on,  i.  12. 
CuUurep  rules  of,  observations  regarding,  i.  246^— See  Agri' 

cubural  Management. 
Currente  terminot  effect  of  landlord's  rigbt  of  retention  of 
tbe  crop  before  the  term  of  payment  of  rent, 
i.  369,  ii*  25 ;  of  the  catUe  and  stocking,  ii.  26 ; 
in  what  circumstances  sequestration  of  tbe  crop 
and  stocking  competent  during  the  term,  i.  370 ; 
of  an  urban  tenant's  furniture,  whether  compe- 
tent, i.  389. 

D 

Daniage,  unusual,  the  tenant's  obligation  to  .repair  houses 
does  not  extend  to,  i*  239 ;  whether  any  due 
by  the  landlord  to  the  tenant,  on  account  of 
previous  improvements,  where  the  subject  of 
lease  is  destroyed,  i.  429 ;  the  tenant  not  en- 
tided  to  compensate  rent  by  illiquid  grounds 
of,  due  by  landlord,  i.  229 ;  summons  of,  on 
account  of  trespass  by  cattle,  and  for  cutting 
trees,  ii.  300. 

Damnum  fataky  effect  produced  by,  i.  429. 
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Date,  when  held  to  be  Ae  commenGeinent  of'  the  endur- 
ance oi  lease,  u  215. 
Deathbed,  when  a  ground  of  reduction  of  a  lease,  L  121. 
Dedaratar  of  a  conventional  ntitancy  of  lease,  on  account 

of  tenant's  bankruptcy,  whether  requisite! 
i.  199,  n.  17. 
—  of  irritancy,  actions  of,  founded  on  terms  of 
ledse  or  on  statute^  ii.-  14<;  nature  of  the 
sumnrons,  ib.;  defence  competent  against 
the  action,  ii.  15 ;  whether  irritancy  can  be 
purged  after  &cree  in  absence,  ii.  17 ;  sum- 
mons of,  on  account  of  tenant's  having  sub- 
set his  possession,  ii.  303 ;  for  non-payment 
of  tackduty,  ii.  305 ;  onthe  Act  of  Sederunt 
1756,  before  the  Judge- ordinary,  ii.  307* 
t)ecree  of  removing  against  tenants  for  deteriorating  thdr 

landiB,  published  by  Muratori,  ir.  139. 
Ddectus  persona^  not  implied  in  leases  for  a  long  endurance^' 
or  a  lifetime,  1 1^6;  whether  implied  in  leases 
of  ordinary  endurance,  i.  188. 
Ddwery  of  a  grain  rent,  consideration  proper  to  IXe  in  the 

view  of  parties  relative  to,  i.  225. 
Deptmt,  the  subject  of,  not  liable  to  the  landlord's  right  of 
hypothec,  bat  landlord  has  a  preferable  claim 
to  hire,  i.  387. 
ZkposUian  of  tenant  in  a  judicial  rental,  nature  of  verbal 

lease  not  sdtered  by,  i.  286. 
JDescription  of  the  subject  of  lease,  ordinary  methods  of, 

i.  199 ;  form  of  clause  where  the  lands  are^ 
described  by  measurement,  i.  201. 
Desertion,   the  tenant  bound  not  to  desert  the  farm,   L 

324 ;  banishment  held  equivalent  to,  i.  327 ; 
action  against  the  tenant  founded  on,  ii.  7* 
Destination  of  lease,  i.  142;  to  whom  a  lease  may  be  grant^^ 

ed,  ib. ;  whether  to  a  minor,  i,  143;  to  a 

V  F  2 


r 


4S^  tllDEX. 

butcher  for  the  purpose  of  grazing,  u  144  i 
terms  in  which  this  part  of  lease  usually  ex- 
pressed,   i.    145;   effect  of  a  lease    to   a 
single  tenant,  ib. ;  to  joint  tenants,  i.  146 ; 
to  two,  and  the  longest  lirer  and  their  heirs, 
i.  147 ;  to  a  company,  i.  149;  <5an  a  lease  be 
entailed  ?  1. 151 ;  tenant's  power  of  disposal 
of,  ib« ;  et  sej. 
DUigencef  legal,  effect  of,  on  the  power  of  granting  leases, 
i.  110. 
— .      of  tenant's  creditors  in  competition  with  land* 
lord's  right  of  hypothec,  i«  401 ;  with  a  com- 
pleted assignation  of  lease,  i.  463;  with  a 
sublease,  i.  472. 
"^      summary,  to  what  effect  competent  on  lease,  ii. 
3 ;  for  enforcing  payment  of  rent,  ii.  19 ;  not 
competent  against  the  tenant's  heir,  ii.  90; 
forms  of,  ii.  288. 
Discharge  of  rent,  effectual,  though  defective  in  legal  so- 
lemnities, ii.  21  ;  legal  presumption  raised  by 
three  consecutive  discharges,  ii.  22 ;  what  held 
to  be  three  consecutive  discharges  sufficient 
to  raise  presumption,  ib. 
Dispoial  of  lease,  tenant's  power  of,  i.  151 ;  et  seq. 
Dhponee  must  be  infeft  before  he  can  grant  a  precept  of 

warning,  ii.  59. 
DispositioHf  whether  a  sufficient  title  to  pursue  a  removing 

without  sasine,  ii.  86. 
Dispositive  clause  of  lease,  nature  of,  i.  138 ;  difference  in 
respect  to,  between  the  English  and  Scotish 
lease,  i.  139;  parts  of  which  it  consists,  i. 
140 ;  in  the  assignation  to  a  lease,  i.  444. 
Dissclutian  of  a  company,  the  effects  of  proper  to  be  kept 
in  view  in  granting  a  lease  to  a  company,  i. 
150. 
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DoorSf  chalking  of|  form  of  warning  by  in  urban  tenementSi 
ii.  116. 

Dumfriesshire  tease^  example  of  a  cropping  clause  in,  it. 

177. 

Dungp  the  tenant  bound  to  lay  the  whole  upon  the  lands, 
i.  327  ;  whether  he  can  sell  that  part  of  it  which 
is  on  hand  at  the  expiration  of  lease,  i.  SS^. 

£ 

r 

Edinburgh,  form  of  removing  in,  ii.  119. 

Edinburghshire  lease,  examples  of  cropping  clauses  in,  ii. 

161-167. 
E^ioUf  letters  of. 

&idumncep  requisites  of  lease  in  regard  to,  i.  38 ;  a  lease 

in  perpetuum  effectual  pnly  against  the  grant- 
er  and  his  heirs,  i.  39,  36;  whether  long 
leases  effectual  against  singular  successors, 
i.  39 ;  cases  lipon  this  point,  ib.  et  seq, ;  in- 
ference from  them,  i.  49 ;  beyond  what  pe- 
riod  long  leases  will  not  be  sustained  against 
singular  successors,  i.  53 ;  effect  of,  against 
succeeding  heirs  of  entail,  i.  124. 
Endurmce,  clause  fixmg  it,  i.  212 ;  commencement  of,  what 

held  to  be,  where  not  expressed,  ib. ;  brenph 
in,  object  of,  i.  214;  form  of,  ib. ;  differ* 
'  ent  periods  of,  i.  21$ ;  effect  of  lease  where 
it  exceeds  the  ordinary  period,  ib. ;  how  life- 
rent  lease  in  England  expressed,  i.  216;  CQq- 
sideration  relative  to  an  optional  lease,  for  a 
certain  period  or  a  liferent,  i.  217. 
English  lease,  comparison  with  Scotish,    i.  ^4 ;  uses  to 
which  applied,  1.  25 ;  danger  to  which  exposed 
from  the  action  of  common  recovery,  i.  26 ;  se- 
cured by  21  Henry  VIII.  c.  15,  L  28;  liferfnt 
lease  in  England,  how  expressed,  i.  216. 
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^mrdmeni  ia  landlord'^  reoul-book^  eflfoct  of  as  an  iafcuaa- 
tion  to  the  landlord  of  an  assignation  to  lease, 
i.  459. 

EfgojfmeiU  of  the  farm,  tenant's  right  to,  L  433.    See  Use 
mid  Enf€gmetU. 

Enkdl,  effiBCt  of  on  the  fower  to  grant  leases,  L  123.  See 
Heir  qfEfUaU ;  whether  lease  may  be  the  subject 
of,  i«  151. 

Entry i  term  of,  what,  when  not  expressed,  i«  213. 

Escheaff  effect  of  on  lease,  i.  29.  ' 

ExcamUoMt  resenred  power  to  excamb,  i.  S06* 

Exclusion  of  assignees  and  subtenants,  efiect  of  on  the  tenant's 
power  to  name  an  heir,  i.  151 ;  as  an  entail  of 
lease,  i.  170  ;  on  the  power  to  name  a  moiager 
for  the  heir,  i*  171 ;  against  adjudgers,  i.  176 ; 
where  an  irritancy  is  attached  to  it,  i.  180;  on 
marriage  as  an  assignation  to  the  husband,  L 
184 ;  on  the  power  to  appoint  a  manager  for 
creditofB,  i.  192 ;  by  whom  pleadable,  L  168, 

2oa 

Exdume  possession  of  the  farm,  tenant's  right  to,  whether 

exclurive  of  landlord's  right  to  hunt,  i.  433. 
Exectiian  of  deeds  by  subscription,  i,  273. 
ExecuUon  of  the  precept  of  warning,  formalities  of,  ii.  62; 
form  of,  ii.  335. 
—        of  poinding  on  the  decree  of  a  baron  bulie,  ii. 
330., 
-  ExecuioTf  a  lease  to,  does  not  imply  a  power  to  name  an 

heir,  i.  155 ;  rule  of  division  of  rent  between 
him  and  the  heir,  i.  476.    See  Heir  and  Exe* 
cuter. 
ExpiraHon,  tenant's  obligation  to  remove  at,  i.  259.    See 

Removing* 
Extract  registered  tack,  form  of,  ii.  288. 
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Factor^  power  of  to  grant  leases,  i.  134 ;  of  a  judicial  fac« 
tor,  i.  135  ;  a  special  warrant  requisite  to  en- 
able him  to  grant  a  precept  of  warnings  11.  61. 
FaUaWf  the  outgoing  tenant  entitled  tO  the  value  of  ArOm 
incoming  tenant,  independently  of  express  sti- 
pulation,  i.  341* 
Farm,  management  of,  effect  Of  cottdltlond  relattve  to  a- 
gainst  singular  successors,  i.  74.    Se6  AgricuiU 
haul  Management ;  tenant'^  right  to  the  Use  and 
enjoyment  of,  ii.  433. 
Farm  iervantsy  claim  of  for  wages  preferable  tO  landlord's 

hypothec,  i.  411. 
Fences,  extent  of  tenant's  obltglUiofl  to  keep  (heifi  b  r^p&hr, 
i.  243 ;  whether  it  extends  to  the  niaTch  fences, 
'  i.  244 ;  implied  obligation  on  tenant  relative  to, 

341. 
FeudtUy,  an  obligation  to  pay  rent  free  of  all  bui^en,  does 
not  relieve  landlord  of,  i.  232 ;  superior's  hy- 
pothec for,  preferable  to  landlord's,  L  418. 
FeukokUng^  introduction  of,  L  16. 
Feuinfff  clause  reserving  a  power  of,  i.  206. 
Feurighi,  in  what  respect  different  from  lease,  i.  20. 
Fiars  prices,  clause  regulating  payment  of  rent  by,  ii. 

187. 
Fifeshire  lease,  exaDaple  of  a  cropping  clause  in,  ii.  174. 
Fire,  accidental,  where  houses  destroyed  by,  who  boutid  to 
rebuild  them,  i.  240 ;  where  subject  destroy^  byi 
on  whom  the  loss  falls,  i.  358  ;  Act  1426,  c  75,  of 
fire  and  the  pains  thereof,  ii.  355. 
Fishings,  the  terms  of  the  Act  of  Sederunt  1756  relative 
to  caution,  not  applicable  to  tacks  of,  ii.  43  ; 
whether  judicial  warning  necessary  in  remov* 
ings  from,  ii.  122 ;  lease  of,  ii.  247. 


Snratrntut  ia  bDdlord'4  reatal^wok,  effbct  of  ■ 

tion  to  the  landlord  of  an  asognr 

i.459. 
En/cj/ment  of  the  fann,  tenant's  right  to,  t 

and  Eig^matt. 
Entail,  eflnct  of  oi  the  pover  to  gnnt  Ir 
H<fV  <ifEntal ;  whether  kaie 
of,  i.  151. 
Entry,  tenn  of,  what,  when  not  expn 
Eicheat,  efEect  of  on  lease,  i.  $9.  ' 
Excamiian,  teaenti  power  to  exca 
F-rNrfrr  of  assignees  and  subtenui' 

power  to  name  an  he 

lease,  L  170 ;  en  th( 

forthehrir,  i.  171 

where  an  irritanc< 


.  S,  c.  16, 


marriage  SB  an  > 
184;  on  tbepo^ 
creditors,  i.  If 
300. 
Esdmmti  possession  of  th< 
mclusive  of  ' 
Execmtion  of  deeds  by  ^ 
Execution  of  the  prece 
fom  of, 
—        of  poindin' 


nioTeables,  to 

ji)0[hec,  i.  420. 

•he  right  of  hypo- 

I  tenemeDt,  extent 


nether  excluded  by  the  te- 
and  enjoyment  of  farm,  i. 


Extras  Tcgv. 


ii.  103;  example  of  a  lease 

,  lease  ' 
j,^;^  .Arties  relative  to  the  delivery  of 

him  "^ '  ^^^"^^  ^  landlord's  ri^t  of 

^,  . .  U-ymliio,  where  rent  is  payable 

,^  :^-.  -i-gulating  payment  of  rent  by 

,,..".  ii-  l^7. 

j^—fc-c  pioprietor,  i.  97  ;  powers  of,  i. 

'    j-^  ounlelt,  but  afterwards  completes 


IKDE^.  457 

his  title,  i.  99;  dies  uninfeft,  i.  100;  where  his 
title  is  reduced,  j.  lOS ;  where  infeft,  i.  104  ; 
husband  and  wifet  ib. ;  minor,  i.  107 ;  effect  of 
heritable  securities  on  his  power,  ii  109 ;  legal 
diligence,  i.  110;  adjudication  and  inhibition, 
ib.;  ranking  and  sale,  i.  113;  sequestration,  u 
113, 117  ;  as  affected  by  deathbed,  i,  121 ;  dis- 
abilities on  his  power  arising  from  an  entail,  i. 
123 ;  where  he  has  merely  a  temporary  right, 
i.  181;  liferenter,  ib. ;  tenant,  L  133.  See 
Sublease ;  where  he  acts  by  delegated  powers, 
i.  133 ;  tutor,  ib. ;  factor  or  commisnoner,  i. 
134 ;  judicial  factor,  i.  135 ;  judicial  powers  of 
the  Court  of  Session,  ib. ;  effect  of  lease  in  ques- 
tions with,  though  unprotected  by  the  Act  1449, 
i.  84 ;  as  affected  by  a  power  of  retention  of 
rent  given  to  tenant,  i.  88,  229 ;  whether  an 
informal  lease  followed  by  possession  effectual 
against,  i.  304 ;  his  title  to  pursue  an  action 
of  removing  unchallatageable  by  tenant,  ii.  58. 

GrasSf  sown,  rule  of  succession  to  between  the  heir  and  ex- 
ecutor of  landlord,  i.  503,  505. 

OrassfarMy  rule  of  succession  to  the  rents  of,  i.  479,  et 
9eq> 

Grass  mail  of  cattle  taken  in  to  graze,  landlord  has  a  pre- 
ferable right  to,  1.  398. 

Orciss  parks,  landlord's  hypothec  in,  how  secured,  i.  398; 
the  judicial  warning  of  the  Act  1555  not  applicable 
to  tacks  of,  from  year  to  year,  ii.  120. 

Grassum,  obligation  to  pay  form  of,  I.  141 ;  whether  an  aq- 
ticipation  of  rent  in  questions  wi(h  succeeding 
heirs  of  entail,  i.  126,  130 ;  held  not  to  be  an 
anticipation  in  questions  with  singular  succes- 
sors, i.  229 ;  effect  of,  as  a  rei  interventuSf  on 
a  verbal  lease,  i.  290. 
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H 
HetTf  ef  grantor^  effect  of  lease  in  quettioiii  with,  thoi^ 

unprDteeted  by  the  Acst  1449^  i.  64  ;  of  a  power  of 

letention  of  rent^  u  88,  229 ;  of  the  informal  writ* 

ten  lease  followed  by  posfiessioBy  L  304 ;  his  title  to 

grant  a  precept  of  wamiiigy  ii.  59 ;  to  pursue  aa 

Action  of  remdringi  it.  90* 

Heir  of  tenanty  tenant's  power  to  name  One  as  affected  by  a 
prohibition  to  assign  or  subset,  i.  151 ;  Ae  exclusion 
of  assignees  not  pleadable  by,  u  168 ;  succeeding 
under  a  lease  ]^ohibiting  assigneeSi  does  he  incur  a 
passive  title  ?  i.  70 ;  where  an  infant,  tenant^s  power 
to  name  a  manager  for  him,  ii.  171 ;  how  he  may 
renounce  an  improfitaUe  lease,  L  178 ;  nature  of  the 
title  in  his  person,  i  519 ;  whether  entitled  to  possess 
without  a  service,  ib* ;  to  assign,  i.  625 ;  to  pur- 
sue a  reduction  of  a  conveyance  of  lease  to  his 
prejudice,  i.  524 ;  how  he  may  be  made  liable  in 
payment  of  rent,  ii.  90 ;  summary  diligence  incom- 
petent, ib« ;  nature  of  action  whidi  must  be  brought^ 
ii.  21;  his  defence,  ib.;  conduct  proper  for  him 
where  his  ancestor  died  insolvent,  ii.  22 ;  Security 
of  the  landlord  where  he  renounces,  ii.  23  {  not  en- 
titled to  renounce  lease  and  take  benefit  by  tenant'^ 
other  succession,  ii.  24 ;  of  a  liferent  tenant,  whe* 
ther  he  may  be  removed  siunmarUy,  ii.  102 ;  de* 
fence  competent  to  against  an  action  of  removing, 
ii.  112. 

Meir  Jpparef^t  effect  of  leases  by,  i.  100 ;  agwnst  the  heir 
passing  by,  ib.  ;  against  his  creditors  or  the  credi- 
tors of  his  heir,  i.  102 ;  grant  a  precept  of  warning, 
ii.  59 ;  whether  he  can  pursue  a  removing,  ii.  90. 

Heir  (^EniaH^  powers  of,  to  grant  leases,  i.  123 ;  where  un- 
restricted, whether  he  can  grant  leases  exceeding 
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die  ordkuury  «ndura&oe»  i.  1^6 ;  at  a  diminution  of 
fonder  rent  or  for  payment  of  grassttm^  i.  125, 126> 
1  SO ;  where  leases  ci  lands  prohibited,  he  may  grant 
a  lease  of  reotSy  i.  128 ;  whether  a  lease  ultra  vires 
of  him»  effisctual  to  any  extent,  i.  129;  powers  con- 
ferred by  10  Geo*  III.  c  51,  i*  129 ;  form  of  lease 
under  that  statute,  ii.  186 ;  dauses  in  the  Act  rebi- 
tave  to  improving  leases,  ii.  167  ;  prorc^tion  of  a 
lease  by,  how  &r  effisctual  against  the  succeeding 
heir,  i.  60 ;  effect  of  an  improving  lease  by,  against 
his  creditors,  i.  7S  ;  conditions  relative  to  improve- 
ments! not  effectual  against  succeeding  heir  when 
not  constituted  a  burden  on  him  by  10  Geo.  III.  c. 
51 9  i.  SO;  danger  of  andopating  legal  terms  of 
payment  of  rent,  with  reference  to  the  succeeding 
heirs,  i.  228 ;  whether  a  lease  by«  in  violation  of  the 
entailf  must  be  reduced  before  tenant  can  be  re- 
moved, ii.  112. 
Heir  and  Eaoeeuknr^  of  landlord,  rule  of  dtmion  of  the  rents 
between  them,  i.  476  ;  whether  the  legal  or  con- 
ventional terms  taken  as  the  rule,  ib. ;  whether  any 
difference  in  this  respect  between  the  case  of  a  corn 
farm  and  a  grass  farm,  L  479 ;  cases  on  this  point, 
ib*;  inference  firom  them,  i.  490;  rule  as  to  house 
rents,  i.  491 ;  in  what  manner  the  questbn,  whether 
the  farm  be  a  com  or  a  grass  farm,  may  still  be  of 
use,  i.  498  ;  inquiries  to  be  made  in  deciding  the 
questicm  about  the  division  of  the  rents,  i.  497 ;  rule 
of  succession  where  the  lands  are  in  the  natural 
possession  of  the  landlord,  L  496;  cases  upon  this 
point,  i.  499;  points  fixed  by  them,  i.  506. 
-—    of  the  tenant,  rules  of  succession  betweei^    them, 
i.  507 ;  the  lease  descends  to  the  heir,  i.  508  ;  table 
of  the  order  of  succession  among  heirs  of  line,  ib. » 
lease  does  not  fail  under  conquest,  ib. ;  collation 
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admhtedi  i.  512 ;  rules  by  which  the  tenant's  in* 
terest  in  lease  is  divided,  i.  513 ;  to  whom  the  sown 
crop  belongs,  i.  514 ;  whether  the  executor  lia- 
ble for  rent,   ib.;  cases  upon  this  point,  i.  515; 
points  fixed  by  thenii  i.  517 ;  whether  any  due  when 
the  rents  have  been  anticipated,  i.  518. 
Heritable  security^  effect  of,  on  lessor's  power,  i.  109. 
Hire  taken  for  the  custody  of  goods,  landlord  has  a  prefer- 
able claim  to,  in  virtue  of  his  hjrpothec,  i.  387- 
Hired  Jumituref  whether  subject  to  landlord's  hypothec, 

i.  387- 
HomologaHon,  renders  a  long  lease  bmding  on  a  singular 

successor,  i.  49 ;  effect  of,  on  a  verbal  lease 
for  more  than  one  year,  i.  287 ;  on  a  lease 
defective  in  the  legal  solemnities,  i.  301, 
SOS. 
Hom^  blowing  to,  ceremony  of,  i.  29* 
Homing,  letters  of,  explanation  of  them,  ii.  1 ;  to  what  effect 
competent  on  lease,  ii.  24  ;  on  a  tack,  form  of, 
ii.  2^9 ;  how  expede,  ii.  293 ;  on  a  decree  of 
removing,  ii.  341 ;  on  a  tack  to  force  a  remov« 
ing  on  the  Act  of  Sederunt,  ii.  348 ;  copy  served 
on  the  tenant,  ii.  350;  excution,  ii.«351. 
Houses  voithin  Burgh,  whether  tacks  of,  protected  by  the 
Act  1449,  i.  32;  form  of  a  lease  of,  ii.  244.    See 
Vrhan  Tenement. 
Houses  onjamtf  conditions  relative  to,  how  far  binding  on 
singular  successors,  i.  74,  et  seq. ;  against  succeed- 
ing hdrs  of  entail,  i.  80 ;  mutual  obligations  on 
parties  relative  to,  i.  233 ;  the  tenant's  obligation 
to  repair  does  not  extend  to  unusual  damage,  i. 
239 ;  when  destroyed  by  accidental  fire,  by  whom 
they  must  be  rebuilt,  i.  140;  obligations  affecting 
landlord  relative  to,  independently  of  stipulation, 
i.  321  ;  afiecting  tenant,  i.  341. 
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Hmm  and  garden,  term  of  removal  from,  ii.  109^ 

House  rents,  a  privileged  debt  independently  of  hypothec^ 
i.  240 ;  rule  of  division  of^  between  the  heir  and 
executor,  i.  491. 

Huntings  landlord  held  to  reserve  a  right  of,  independently 
of  stipulation*  L  434;  argument  on  this  point, 
11.  395 ;  a  right  of,  not  competent  to  tenant^ 
without  landlord's  permission,  i.  437* 

HuAand  and  Wife,  whether  they  should  concur  in  granting 
leases  where  the  wife  has  a  provision  secured 
over  the  lands,  i.  104 ;  where  the  property  be*^ 
longs  to  the  wife,  i.  105 ;  clause  where  the  wife's 
lands  are  let  with  consent  of  the  husband,  i« 
106 ;  in  the  event  of  a  separation,  may  the  wife 
grant  leases  of  her  own  estate  without  the  hus- 
band's  consent  ?  i.  107 ;  effect  of  leases  by  the 
husband  of  his  idfe's  estate,  ib. ;  they  may  pur- 
sue a  removing  in  virtue  of  their  respective 
rights  of  courtesy  and  terce,  without  sasine, 
ii.  61. 

Hifpothec,  landlord's  right  of,  L  360 ;  an  assignation  to  the 
rents  implies  an  assignation  of,  ib. ;  not  compe- 
tent taan  adjudger  until  he  completes  his  title, 
ib. ;  origin  of,  i.  361  ;  Roman  law  hypothec,  ib. ; 
e£Pect  of  generally,  i.  362. 
— •  over  the  crop,  rule  with  reg^d  to,  i.  362 ;  whe- 
ther the  crop  can  be  hypothecated  £or  the  rent 
of  another  year  than  that  in  which  it  grows,  i. 
363  ;  of  a  preceding  year,  ib. ;  of  a  subsequent 
year,  i.  367 ;  a  right  of  retention  necessary  to, 
i.  369 ;  distinction  between  the  effect  of  the 
right  of  retention  prior  and  subsequent  to  the  term 
of  payment,  ib. ;  in  what  circumstances  land- 
lord may  sequestrate  currente  termino,  ib. ;  ef- 
.   .  iect  of  retention  before   the  term,  against  a 
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pobicUDg  creditor,  i.  S70;  whtther  pcijnntBl 
or  consigfiatioii  of  rem  by  the  credkor,  or 
fiadiog  cautioa  therefor,  implies  an  assignation 
to  the  hypothec,  i.  371 ;  terisia  oi  the  caution 
whicJbi  nittgt  be  o&red  whare  the  rent  is  p«^ 
able  in  Tietual^  i>  S71 ;  against  a  purchaser,  i. 
372  ;  efiect  of,  after  the  tern^  i.  S?6 ;  enough 
of  corn  must  be  left  to  pay  rent,  ib. ;  case  in 
which  landlord  was  held  to  have  reeoutse  agaonst 
a  ptArchaser^  even  after  sequestr^iain,  i.  377. 
Hypothec  ova:  the  cattle  and  stocking  on  the  farm,  i.  378  ; 
eSeelual  for  the  current  year's  rent  only,  but 
may  he  made  available  by  sequestration  at  any 
time  within  three  months  after  the  term,  ib. ;  in 
what  respect  different  from  the  hypothec  over 
the  crop,  L  380 ;  tentmt  has  a  power  of  sale,  i. 
381 ;  but  a  collusive  sale  or  apobding  will  be 
ineffectual,  i.  382.        4 

—      the  tenant's  furniture  bow  far  subject  to,  i.  384 ; 
the  same  question  occurring  in  France,  386. 

— *      over  invecUt  ei  iUata  in  urban  and  other  tenfimttitSi 
i.  387 ;  to  what  tenements  it  extends,  ib. ;  what 
«  subjects  included  under  it,  ib« ;  effect  of,  as  to 

^op  goods,  ib^;  goods  deposited  in  a  ware- 
house, &c.  not  liable  tOy  but  landlord  has  a  pre- 
ference to  the  hire  taken  for  the  custody  of 
such  goods,  ib. ;  e&ct  of,  as  to  hired  and  lent 
furniture,  ib.;  furniture  bdbnging  to  tenant's 
creditors  held  subject  to,  i.  389 ;  is  sequestra- 
tion competent  currente  termino  ?  ib. ;  effectual 
for  three  months  after  the  term  of  payment,  ib. ; 
a  subtenant  who  pays  his  rent  bona  Jide  to  the 
principal  tenant  at  the  regular  teim,  not  affected 
by>  i.  390 ;  whether  effectual  for  more  than  one 
year,  ib. ;  time  allowed  for  being  made  available 
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by  sequestration,  L  591 ;  must  the  sequestra- 
doa  be  followed  by  a  sale  withia  the  three 
months?  ib.;  effect  of  morat  i.  392;  of  allow- 
ing furniture  to  be  removed  before  a  sale,  ib. 
H^poAic,  effect  produced  thereon  by  a  sublease,  i,  386 ;  dis- 
tinction to  be  attended  to  between  the  case 
wh^ce  the  subtenant  has  been,  and  where  he  has 
not  been  approved  of  by  the  landlord,  ib.; 
when  held  to  be  approved  o£,  i.  389 ;  effect  of, 
where  the  subtenant  has  been  approved  of,  i. 
392;  whether  a  bona  ^fide  payment  to  the  prin- 
cipal tenant  after  the  term  effectual  to  the  sub- 
tenant, u  393 ;  in  the  case  of  a  partial  sublease, 
is  the  subtena9t's  crop  exposed  to,  the  hypo- 
thec for  the  whole  rent  i  i.  396 ;  where  the  sub- 
tenant has  not  been  received,  e&ct  of,  i.  397* 

•—  cattle  taken  in  to  graze  not  subject  to,  but  land- 
lord has  a  preference  to  the  grass  mail,  i.  398 ; 
inanner  in  which  landlord's  right  is  secured^ib. 

-^  landlord's  privilege  of  recovery  where  the  subject 
carried  off,  i.  399 ;  where  carried  off  privately, 
ib. ;  by  the  diligence  of  creditors,  i.  401. 

—  degree  of  preference  to  which  entitled  in  compe- 
tition with  other  attachments,  i.402 ;  not  affect- 
ed by  a  mercantile  sequestration  agfunst  the  te- 
nant, i.  403 ;  manner  in  which  arrears  of  rent 
not  covered  by  may  be  recovered  from  a  trus* 
tee  under  a  mercantile  sequestration,  ib. ;  in 
competition  with  a  poinding  at  the  instance  of 
tenant's  creditors,  i.  404 ;  with  the  crown's  pre- 
rogative process,  ib. ;  meaning  of  the  term  judg^ 
meviy  in  relation  to  the  preference  of  the  prero- 
gative process,  i.  408;  farm  servants*  wages 
held  to' be  preferable  to,  i.  411 ;  fui^eral  expen- 
ses preferable   on  defunct's  moveables  to  the 
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landlord  of  a  hoase,  i.  420 ;  house  rents  a  pri- 
vileged debt  independently  of,  ib.;  does  not 
take  place  in  a  contract  for  catting  wood  in 
yearly  cuttings,  ib. 
HypoAecy  proceedings  for  rendering  it  effectual,  ii.  25 ;  ^* 
feet  of  landlord's  retention  of  the  crop,  ib. ;  of 
the  stoclung,  ii.  26^ ;  actions  competent  to  cre- 
ditors from  the  exercise  of  this  poWer,  iL  27 ; 
means  by  which  landlord  may  recover  the  sub- 
ject, ii.  28  ;  the  crop,  brevi  manUf  ib. ;  by  the 
aid  of  a  judge,  ib. ;  the  cattle,  hoiK^  recovered, 
ii.  29 ;  means  by  which  hypothec  rendered  ef- 
fectual, ii.  30 ;  form  of  the  application  for  se- 
questration, and  in  what  circumstances  it  may 
'  be  applied  for,  ib. ;  effect  of  sequestration  on 
stocking,  ii.  SI ;  actions  against  intromitters 
with  the  sequestrated  effects,  ib. 
-—  forms  of  prb<;edure  relative  to,  ii.  309  ;  poinding 
at  the  instance  of  tenant's  creditors^  observa- 
tions relative  to,  ib. ;  instrument  of  protest 
against  a  landlord  at  the  instance  of  a  poinding 
creditor,  ii.  311 ;  bond  of  caution  by  a  poinding 
creditor,  ii.  312;  schedule  of  poinding  of  arte- 
nant's  crop,  ik  313;  summons  at  the  instance 
of  landlord  against  a  creditor  by  whom  effects 
have  been  carried  off,  ii.  315 ;  proper  course 
for  landlord  in  such  a  case,  ii.  316 ;  summons  at 
the  instance  of  a  creditor  of  tenant  whose  dili- 
gence has  been  interrupted,  ib. ;  petition  at  the 
landlord's  instance  for  sequestration  of  tenant's 
effects,  ii.  318;  deliverance  thereon  by  the' 
sheriff,  ii.  320 ;  charge  by  the  officer,  ib. ;  in- 
ventory of  effects,  ii.  321 ;  manner  in  which  se- 
questration completed,  ii.  322. 
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I 

Improvements,  conditions  relative  to,  how  far  effectual  a-* 

gainst  singular  successors,  i.  75;  against 
succeeding  heirs  of  entaili  L  80;  provi- 
sions of  the  Act  10|  Geo.  III.  c  Slf  re- 
lative tOy  in  leases  by  heirs  of  entail,  i.  1 29  $ 
clauses. of  the  statute,  ii.  SGS. 
Improving  lease,  powers  of  heirs  of  entail  to  grant  under  10 
*  Geo*  III.  c.  51,  i.  129,  ii.  368 ;  form  of,  ii.  186  ; 
e&ct  of  an  obligation  to  grant  gainst  the  heir'a 
creditors,  i.  73. 
InduciiBf  whether  any  necessary  in  removings  under  the^Act 

of  Sederent  1756,  ii.  80.. 
Informal  lease,  not  followed  by  possession,  whether  defecta 
in  suppliable  by  oath  of  party,  i.  294 ;  where  a 
lease  is  granted  to  two,  and  only  one  sub- 
scribes, may  the  party  who  subscribes,  resile  ?  i. 
301 ;  followed  by  possession,  effect  of,  against 
the  grantor  and  his  heirs,  i.  304;  singular  suc-^ 
cessors,  i.  312. 
Inhibition,  its  effect  on  the  power  of  granting  leases,  u 

110  ;  does  not  strike  against  ordinary  acts  of 
administration,  i.  112. 
Initials,  effect  of  subscription  by,  i.  275. 
Inn,  effects  in,  belonging  to  travellers,  not  subject  to  hy- 
pothec, i.  387. 
Inputting  and  outputting  tenants,  a  power  of,  impliea  a 

power  to  subset,  i.  191. 
Instrument  of  protest  on  a  renunciation  of  a  lease,  form  of, 
ii-  273 ;  at  the  instance  of  a  poinding  creditor 
against  a  landlord,  ii.  311. 
Instrumentary  vdtnesses,  duty  of,  i*  274. 
Intimation,  when  resorted  to,  to  complete  assignation  to 
lease,  to  whom   it  should  be  made,  i.  452; 
where  the   lease  is   previously  subset,  ib. ; 
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where  a  subtenant  assignsi   i.   455 ;  danger 

of  trusting  to  an  intimation  to  the  landlord 

'where  subtenant  retains  possession,  i.  ^56'^ 

eAect  of  enrolment  in  landlord's  rental  book  as 

-ail  intimation  to  him,  i.  459;  summing  up  of 

the  doctrine  of  ihtimationi  i.  460 ;  case  sup- 

•posedy  in  which  it  lAay  be  requisite  to  com- 

<  ^plete-  a  sublease,  i.  472. 

IfUromtHen  with  the  sequestrated  effects,  actions  at   the 

landloird's  instance  against  them,  ii.  Si  ;  form 
of  summons,  315. 
* IkundafSMp  where  the  lands  are  inundated,  whether  any 

rent  is  due,  i.  SiSO,  433. 
Iftvedd  eiJUalaf  as  affected  by  landlord's  hypothec,  i.  387- 

Bee  Hypcfthec. 
htcentcry^  of  a  tenant*s  effects,  form  of,  under  a  sequestra- 
tion, ii.  320. 
Jn^iteitcy, ''[annexed  to  a  prohibition  to  assign,  effect  of,  i. 
180 ;  in  case  of  rent  falling  two  years  in  arrear, 
i<  229 ;  on  account  of  tenant's  insolvency,  whe- 
ther a  declarator  of  necessary,  i.  199,  ii.  17 ; 
actions  of  declarator  of,  founded  on  lease  or  on 
statute,  ii.  14*     See  Declarator, 
Ishf  requisite  to  lease,  i.  36.    See  Endurance, 


Johd  prcprieiar8f  must  concur  in    granting  a  precept  of 

warning,  ii.  60. 
Joint  tenants,  effect  of  a  lease  to  two  and  their  heirs,  i.  146 ; 
to  two  and  the  longest  liver  and  their  heirs,  i.  147 ; 
where  a  lease  is  granted  to  two,  and  only  one  sub- 
scribes, may  he  who  subscribes  resile  ?  i.  149,  301. 
Judgmentf  meaning  of  the  term  in  reference  to  the  compe- 
tition between  the  right  of  hypothec  and  the 
prerogative  process  of  the  Crown,  i.  409. 


JudkUif&tl&r^ttletfLi^  a  Idftie  hy  tlte,  i.^I35 ;  his  tide  to 

pursue  a  reiii^>^»'ii/61. 
Judihiatrenidlf  nature  df  •  a  v^ftml  U$6e  fvlot  affected  by,  L 

286. 
Judicial  sakt  effisct  of|  on  the  poir6rof  grjtttmg  leases^  !• 

its. 

Jul  tetHif  to  heirs  and '  creditoirs»  to  pleid'Uie  exclusion  of 
assignees  and  subtenaatSi*  i.  168,  '200. 

KatHf  value  of>  ibhoiild  be  cohv^rifMe  lAiO'lteoney,  i.  226; 
conversion  of,  compufed  in  yeai^  rent  in  an  action 
at  the  lan^rd^s  ^istance^  agftirdtthe  tenant,  to 
"find  security  in  terms  of  the  Aet  of6^runt-n&6f 
11. 40. 
KameSi  Lord,  his  analysis  of  the  eoni^^^li^'  betwe^i  land- 
lord and  tenant,  i.  2 ;  plmi  of  iigirfoiiitural  manage- 
ment devised  byhimi  i.  24^9;  ]^kn  proposed  by 
him  to  secure  tenant^s  removal,  i.'262. 
Kdp  cannot  be  made  by  tenant  of  sea-n^ili^e  on  shores  of 

farm  without  landlord's  permisision^  i.  357. 
Kindly  tenants  or  rentaHers,  description  of  Ihem,  i.  88. 

L 

Labouring^  tenant's  implied  obligation  relative  to,  i»  S23« 

See  Stocking  and  Labouring. 
Laruly  examination  of  the  manner  in  whith  anciently  pos- 
sessed, i.  4;  by  whom  the  ctdtivation  of  carried 
on,  i.  1^. 
Landholders^  antient  state  of  their  rights,  i.  19. 
Landlord^  reservations  in  favour  of,  where  inserted,  {."^OS  ; 
points  to  be  kept  in  view  relative  to  a  reserva- 
tion of  mines  and  minerals,  i.  203 ;  efiect  of  an 
express  reservation  of  them,  ib.;  importance 
of  reserving  a  power  to  erect  public  works,  i. 
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205 ;  fofm  of  such  a  reserved  power,  ib. ;  of  a 
power  to  straighten  marchesi  exchange  ground, 
make  roadsi  ^c.»  i.  206;  importance  of  ex- 
pressing these  powers  correctly,  illustratedi  i. 
207,  et«ey. 
Landlordy  obligations  affecting  him  independently  of  stipu- 
lation, i.  318;  to  give  the  tenant  possession, 
ib* ;  to  deliver  the  houses  in  a  proper  state  of 
repair,  i.  321 ;  to  pay  the^public  burdens,  ib. ; 
teinds  and  minister's  stipend,  ib. ;  to  give  the 
tenant  accommodation  in  the- parish  church, 
i.  822 ;  manner  in  which  tenant  may  compel 
implement  of  these  obligations,  i.  323. 

•—  rights  retained  by  him,  independently  of  re- 
servation, i.  34S ;  to  mines  and  minerals,  ib. 
whether  marl  and  pipe-clay  included  In  this 
right,  i.  344  ;  whether  he  can  work  the  mine- 
rals without  a  reserved  power,  i.  346 ;  his  right 
to  the  growing  woods,  L  348 ;  effect  of  the 
Act  1698,  c.  16,  i.  349 ;  trees  protected  by  it, 
ib. ;  tenant's  obligation  under  it  to  protect  the 
woods,  i.  351 ;  landlord's  right  to  sea- ware,  i. 
356 ;  the  loss  of  the  subject  falls  on  him,  L  357 ; 
right  of  hypothec,  i.  360.  See  Hi/pothec; 
whether  entitled  to  the  privilege  of  hunting, 
independently  of  stipulation,  i.  434. 

—        succession  to  his  interest  in  lease,  rules  of,  i.  475. 
See  Succession.     Heir  and  Executor. 

-^       actions  for  supporting  his  rights  under  the  lease, 
11.  5. 
.  Laind'rights^  antient  state  of,  i.  18. 

Lease^  antient  state  of,  i..  2 ;  Lord  Karnes's  analysis  of  the 
connecticn  between  landlord  and  tenant,  i.  3; 
manner  in  which  land  antiently  possessed,  i.  4; 
by  whom  the  cultivation  of  carried  on,  i.  12  j  an- 
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tient  state  of  landrights,  i.  18 ;  diffei'ence  between 
a  feu-right  and  a  lease,  i.  20;  introduction  of 
written  title,  !•  21 ;  antient  form  of  the  lease,  ib. ; 
how  it  assumed  its  present  form,  i.  22 ;  old  prac- 
tice to  secure  it  against  purchasers,  i.  23;  intro- 
duction of  the  Act  1449,  to  secure  tenant,  ib. 
Leascy  as  affected  by  statute,  i.  24 ;  comparison  between 
English  and  Scotish  lease,  ib. ;  effect  of  escheat 
and  ward- holding  on  Scotish  lease,  i.  29 ;  requisites 
of  the  Act  1449,  c.  18,  i.  30 ;  nature  of  lease  pro- 
tected by  it,  i.  31 ;  the  lease  must  be  in  writing, 
i.  34 ;  requisites  of  lease  in  regard  to  rent,  i.  35 ; 
endurance,  i.  38 ;  possession,  i.  52 ;  how  far  the 
prorogation  of  a  lease  by  an  heir  of  entail,  not 
followed  by  possession,  effectual  against  the  suc- 
ceeding heirs,  !•  60. 

— .  effects  of,  when  protected  by  statute,  i.  67 ;  who  con- 
sidered purchasers,  i*  68 ;  against  the  superior,  ib. ; 
as  a  security  for  debt,  i.  70 ;  effect  of  other  con- 
ditions agtunst  singular  successors,  i.  73 ;  condi- 
tions as  to  farm  management,  i.  74 ;  buildings  and 
repairs,  ib. ;  a  power  to  cut  wood,  i.  82 ;  recapi- 
tulation, i.  83. 

— -  effect  of,  against  the  grantor  and  his  hdrs  when  un- 
protected by  the  Act,  i.  84 ;  a  perpetual  lease  ef- 
fectual, i.  86 ;  good  also,  though  no  rent  stipulat- 
ed, iv  87  ;  where  no  possession  has  followed,  i.  88 ; 
as  a  security  for  debt,  ib. 

—  nature  of  a  possessory  judgment,  and  its  effect  on 

lease,  i.  89. 

—  commentary  on  the  terms  of,  i.  93  ;  general  observa- 

tions on  the  nature  and  form  of,  ib. ;  by  whom  it 
may  be  granted,  i.  97  ;  grantor's  power  where  un- 
infeft,  but  afterwards  completes  his  title,  i,  99 ; 
where  he  dies  uninfeft,  i.  100 ;  where  his  right  is 
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r^duped^  L  lOS;  where  iofefti  u  104;  husband 
ntA  wifc^  ib* ;  loinpr^  i.  107 ;  where^  though  in- 
feft,  bU  power  u  circumscribed,  L  109;  by  se- 
curity for  debt,  ib.;  by  leg|d  diligence,  i.  110 ; 
adjudication  and  inhibitioQ|,ib..;  ranking  and  sale 
^^d  seqjoestrationy  i&  1  IS ;  by  the  law  of  deathbed, 
1*  121;  by  an  entail,  i.  123^;  where  his  right  is 
merely  temporary,  i.  ISl ;  liferenter,  ib. ;  tenant, 
1.  13S ;  where  he  acts  by  delegated  powers,  ib. ; 
tutor,  ib* ;  faetw  or  connnifisioner,  ib  134 ;  judicial 
powers  of  the  Court  of  Session,  ib. ;  recapitula- 
tion, i.  137. 

4isposilive  clause  of,.  cosMnentary  on  the  terms  of, 
L  138;  form  of,  i.  139 ;  parts  of  which  it  con- 
sists, i.  140 ;  consideration  or  cause  ot  granting, 
L  141 ;  destination,  t.  142;  to  whom  a  lease  may 
be  granted,  ib. ;  terms  in  which  destinarion4i8ually 
expressed,  i.  145 ;  to  a  sing^  tenant,  ib. ;  to  joint 
tenants,  i.  146 ;  to  a  company,  i.  149 ;  lease  may 
be  entailed,  L  151  ;  tenant's  power  to  name  an 
heir,  ib. ;  to  name  a  manager  for  him,  when  an 
infont,  i.  171 ;  to  assign,  i.  175 ;  to  subset,  i.  187 ; 
to  appoint  a  manager  for  creditors,  i.  192 ;  de- 
scription of  the  subject,  i.  199 ;  reservations  in  fa- 
vour of  landlord,  !•  202 ;  the  tenant^s  right  to 
commonties  and  servitudes,  L  210;  the  endurance 
u  212;  commencement  of,  ib. ;  breach  in,  i.  214  ; 
different  periods  of,  and  effect  of  lease  when  it 
exceeds  the  ordinary  period,  i.  215* 

clause  of  warrandice  in,  218 ;  nature  and  effect  of, 
ib. ;  form  of,  ib. 

obligation  to  pay  rent,  i.  219 ;  form  of,  ib. ;  curcum- 
stances  to  be  attended  to  in  fixing  the  terms  of 
payment,  i.  220 ;  in  regard  to  the  landlord's  suc- 
cession, ib. ;  the  tenant's,  i.  222 ;  danger  of  an- 
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ucipatiDg  them,  where  a  liferent  is  previously  con- 
stituted over  the  lands,  L  223 ;  where  the  lands 
are  entailed,  i.  224i;  right  of  hypothec. as,  affected^ 
by  anticipating  or  postponing  them,  ib* ;  lent  made 
payable  with  interest  and  penalty,  !•  225 ;  con- 
siderations proper  to  be  in  the  view  of  parties  in 
regard  to>  ib. ;  irritancy  on  account  of  two  years' 
rent  running  in  arrear,  i.  229;  cess  payable  by 
landlord,  i.  2S2 ;  an  obligation  to  pay  rent  free 
of  all  burden  does  not  relieve  landlprd  of  feuduty, 
ib. 
Lease,  reciprocal  obligations  on  the  parties,  relative  to  the 
houses  and  other  buildings  on  the  farm,  i.  23S ; 
mode  in  which  usually  adjusted,  i«  295 ;  to  what 
the  tenant's  obligation  to  repair  the  houses  ex- 
tends, ].  239;  where  destroyed  by  accidental 
fire,  by  whom  they  must  be  rebuilt,  i,  240 ;  obli- 
gation on  the  tenant  as  to  the  fences,  i.  243 ; 
whether  this  obligation  extends  to  the  march  fen- 
ces, i.  244 ;  provision  to  he  made  with  reference 
to  a  sale,  as  to  the  case  where  the  tenant  under- 
takes to  erect  buildings  at  his  own  expense,  to  be 
repaid  at  the  end  of  lease,  i.  244. 

—  obligations  in  relative  to  the  management  of  the  farm, 

i.  245 ;  to  what  conditions  tenant  should  be  bound, 
i.  246 ;  positive  regulations,  ib. ;  negative,  i.  248 ; 
plan  devised  by  Lord  Karnes,  i.  249;  means 
of  enforcing,  i.  252 ;  penalties  and  additional  rent, 
i.  253. 

—  obligation  in,  to  remove,  i«  259 ;  form  of,  ib. ;  effect 

of  the  qlause  in  the  Ac|  of  Sederunt,  1756,  re- 
lative to,  ib. ;  whether  the  Act  must  be  libelled 
on,  where  the  tenant  binds  himself  to  remove  with- 
out  warning,  i.  260;  plans  for  securing  volun- 
tary removal,  i.  261  $  form  of,  ib.;  the  landlord 
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nay  assign  the  obligation  to  remove  to  the  in- 
coming tenant,  L  265. 
Zeos^  mutual  obligation  on  the  parties  to  implement,  i.  ^5. 
form  of,  ib. ;  effect  of,  ib. ;  to  what  penalty  ex- 
tends, i.  ^66;  meaning  of  the  expression  over 
and  above  perfcrmanoey  ib. ;  the  expense  of  claim- 
ing implement,  not  comprehended  in  penalty,  i. 
267. 

'—  clause  of  registration  in,  i.  267  ;  form  of,  ib. ;  origin 
of,  i.  268 ;  effect  of,  i.  269. 

*—  testing  clause  in,  i.  270 ;  forms  of,  ib.;  parts  of  which 
it  consists,  i.  272 ;  form  of  executing  deeds  by  sub- 
scription, i.  273  ;  duty  of  instrumentary  witnesses, 
i.  274 ;  effect  of  subscription  by  a  mark,  initials, 
&c.,  i.  275 ;  effect  of  lease  when  regularly  exe- 
cuted, i.  276. 

M—  heads  of  clauses  in,  suggested  for  the  consideration 
of  parties  and  their  agents,  i.  276. 

«*<-  verbal,  effect  of,  L  280 ;  as  affected  by  homologa- 
tion, i.  281 ;  oath  of  party,  ib. ;  where  lease  re- 
duced to  writing,  not  competent  to  prove  obliga- 
tions not  arising  ex  lege^  by  parole  evidence,  i. 
288 ;  what  held  to  be,  i.  286 ;  nature  of,  not  alter- 
ed by  the  terms  of  a  judicial  rental,  ib. ;  as  affected 
by  rei  interventus,  i.  287 ;  damage  must  be  re- 
paired, though  lease  not  supported,  i.  289 ;  what 
held  to  be  a  sufficient  rei  interventus^u  290. 

-^    obligation  to  grant,  effect  of,  i.  291. 

—  informal,  not  followed  by  possession,  effect  of,  i.  294 ; 
whether  defects  in  solemnities,  suppliable  by  oath 
of  party,  i;  295 ;  when  a  lease  is  granted  to  two, 
and  one  refuses  to  subscribe,  may  he  who  sub- 
scribes resile  ?  i.  201  ;  when  followed  by  possession 
or  rei  interoenhiSy  effect  of,  i.  SOS ;  against  the 
grantor  and  his  heirs,  i.  304 ;  against  a  purchaser, 
i,  312. 
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Leascy  rights  arising  to  the  parties,  from  the  contract,  i»  317 ; 
conditions  affecting  the  landlord,  i.  318 ;  to  give 
possession,  ib. ;  relative  to  the  houses,  i.  321;  to  pay 
the  public  burdens,  teinds,  &c.,  ib. ;  affecting  the 
tenant,  i.  323 ;  to  possess  stock  and  labour,  ib. ; 
to  reside  upon  the  farm,  i.  324  ;  to  consume  the 
straw  and  dung,  i.  327 ;  to  preserve  the  houses 
and  fences,  i.  341  ;  not  to  change  the  use  of  the 
subject,  i.  342 ;  rights  retained  by  the  landlord, 
i.  343  ;  to  mines  and  minerals,  ib. ;  to  the  woods, 
i.  348  ;  to  sea- ware,  i.  356;  the  loss  of  the  sub- 
/  ject  falls  on  the  landlord,  i.  357  ;  his  right  of  hy- 
pothec, i.  360 ;  rights  acquired  by  the  tenant,  i. 
421 ;  to  the  fruits,  ib. ;  effect  produced  by  the 
loss  of  the  subject,  &c.,  ib. ;  to  the  use  and  en- 
joyment of  farm,  i.  433 ;  the  landlord's  right  to 
hunt  not  excluded  by,  i.  434  ;  whether  tenant  can 
hunt  without  landlord's  permission,  i.  437. 

—  heritable,  nature  of,  i.  436 ;  as  regards  a  purchaser,  i. 
438  ;  those  deriving  right  from  tenant,  ib. 

•—  means  by  which  tenant's  interest  in,  is  transferred, 
i.  450.     See  Asstgnation,  Sublease, 

— *•  rules  of  succession  to  the  interests  of  the  landlord 
and  tenant,  i.  475 ;  landlord's  succession,  ib. ;  te- 
nant's, i.  507 ;  nature  of  the  title  in  the  person 
of  the  tenant's  heir,  i.  519.  See  Svccessmu  Heir 
cmd  Executor. 

.—  written,  how  extinguished,  i.  524;  whether  a  re- 
nunciation of,  must  be  in  writing,  i.  5^5 ;  effect  of 
a  verbal  renunciation,  followed  by  rei  interventusy 
1 527. 

-—  actions  arising  on,  ii.  1;  to  what  effect  summary  dili- 
gence competent,  ii.  3;  actions  for  supporting 
landlord's  right,  ii.  5;  of  declarator  of  irritancy, 
ii.  14;  for  recovering  rents,  ii.  19;  of  removing. 
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ii.  51  $  at  the  instance  of  tenakit>  ii.  I24.  See 
Actiong. 
LeasCy  forms  of,  ii.  146;  simple  form,  ib. ;  form  containing 
sundry  other,  clausesi  ii.  148;  cropping  clauses 
in  a  Mid-Lothian  lease,  ii.  161  ;  in  an  Ayrshire 
lease,  ii.  167;  in  a  Fifeshire  lease,  ii.  174;  in  a 
Dumfriesshire  lease,  ii  177 ;  in  a  Clackmannan- 
shire lease,  ii.  178;  in  a  Roxburghshire  lease,  ii. 
179 ;  in  a  Bervt'ickshire  lease,  ii.  182 ;  clause  in 
an  improving  lease,  by  an  heir  of  entail,  relative 
to  improvements,  ii.  186 ;  special  clause  regulating 
payment  of  rent  by  fiars.  prices,  ii.  187 ;  expe- 
dients resorted  to  for  making.  pHnted  articles  and 
regulations  part  of  the  conM'^ct  of  lease,  ii.  189 ; 
forms  of  articles  and  regulations,  iL  19S,  2*25  i 
scroll  of  a  lease  by  R.  D.  Horn  Elphinstone,  ii. 
223 ;  printed  lease  to  be  fiiljed  up  in  writing,  iu 
230 ;  lease  referring  to  separate  printed  articles 
and  regulations,  ii.  239 ;  lease  of  a  garden,  ii.  241 ; 
of  a  house  in  toivn,  ii.  244 ;  of  a  shop,  ii.  245 ;  of 
a  fishing,  iL  247  s  of  a  null,  ii.  249 ;  of  coal  and 
lime,  ii.  251 ;  of  mines,  ii.  260 ;  form  of  a  rental, 
ii.  265  ;  of  a  sublease,  ii*  267 ;  of  an  assignation 
to  a  lease,  ii.  270 ;  of  a  renunciation  pf  a  lease, 
ii.  272 ;  instrument  of  protest  thereon,  ii.  273 ; 
obligation  to  gr^mt  a  lease,  ii.  274;  minute  of 
tack,  ii,  275 ;  deed  of  restriction  of  rent>  ii*  276 ; 
articles  of  roup  of  a  lease  fpr  pasturage,  ii.  280. 
-*  diligence  on,  forms  of,  ii*^  288 ;  example  of  a  re- 
gistered tack,  ib. ;  letters  of  homing  thereon,  ii. 
289 ;  manner  in  which  horning  expede,  ii.  293 ; 
billibr  letters  of  caption,  ib. ;  letters  of  caption, 
ii.  294;  diligence  maj  he  suspended,  ii.  296; 
horning  to  force  a  repaoviog  in  terms  of  the  Act 
of  Sederui^t,  ii.  348. 
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Ltgd  eSiigefice,^  its  effect  on  the  power  of  granting  leases, 

i.  110.    See  DUigenoep 
Lentjumtiure,  whether  subject  to  hypothec,  i.  387* 
Lessor.    See  Grantor. 
Lessee*    See  TenanU 

Liferent,  danger  of  anticipatbg  lega)  terms  of  payment  of 
tent,  where  previously,. constituted  over  Uie 
landfij,  !•  223. 
Jl^jftrenter^  ^wer  of,  to  grant  leases*  i.  131 ;  cannot  grant 

a  lease  of  the  mines  and  minerals,  i.  132 ; 
whether  tenant  of,  can  be  removed  without 
warning,  ii.l07. 
Li/erent  lease,  implies  a  power  to  assign,  i.  186 ;  to  subset, 
U  191;  effect  of,  i.  216;  in  England  how  ex- 
pressed, ib.;  precaution  to  be  attended  to^  to 
secure  the  removal  of  subtenants  on  the  death  of 
the  principal  tenant,  i.  217;  relative  to  an  op- 
tional lease  for  a  certain  period  or  a  liferent,  ib. ; 
gives  a  title  to  the  tenant  to  remove  possesors,  ii. 
6U ;  defences  against  an  action  of  removing  in 
the  case  of,  ii.  102. 
Liferent  tenant,  whether  the  heirs  of,  may  be  removed  sum- 
marily, ii.  102 ;  the  subtenants,  ii.  107 ;  defences 
competent  to  the  heirs  against  the  removing,  ii. 
112;  to  the  subtenants,  ii.  113« 
lime  and  Coal,  form  of  a  lease  of,  ii.  251. 
Litiposity,  arising  from  legal  diligence,  its  effect  on  the 

power  of  granting  leases,  i.  Ill ;  on  an  adju- 
dication, its  effect  on  an  assignation  to  lease, 
i.  463 ;  on  a  sublease,  i.  472. 
Lochmaben,  peculiar  tenure  of  the  four  towns  of,  i.  89. 
Locus  jtcmiteniiaf  meaning  of,  i.  285  ;  whether  allowable  as 
to  a  verbal  lease  followed  by  possession,  i.  281 ;  as 

to  a  lease  defective  in  legal  solemnities,  i.  294. 
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Loss  of  subject  f  on  whom  it  falls,  i.  357 ;  how  far  it  relieves 
tenant  from  a  claim  of  rent,  L  421. 

M 

Mails  and  Duties^  the  prescription  of  rents  established  by 
1669,  c.  9,  not  applicable  to  tacks  of,  ii.  51. 

Management  of  farm,  conditions  relative  to,  whether  binding 

on  singular  successors,  i.  74< ;  obligation  on 
tenant  relative  to,  commentary*  on,  i.  245. 
See  Agricultural  Maamgememt^  general  ar- 
ticles and  regulations  relative  to,  forms  of,  ii. 

192,  239. 

Manager^  for  the  tenant's  heir  when  an  infant,  the  right  of 
naming  one  as  affected  by  a  prohibition  to  as- 
sign, i.  171 ;  for  creditors,  where  assignees  are 
excluded,  can  tenant  appoint  one?  i.  192. 

Manor  j^e^  a  lease  of,  by  an  heir  of  entail,  effectual  only 
for  the  heir's  lifetime,  i.  123. 

Manure^  tenant  bound  to  lay  the  whole  upon  the  lands  dur- 
ing currency  of  lease,  i.  327 ;  on  hand  at  the 
expiration,  whether  tenant  entitled  to  dispose 
thereof,  i.  332. 

Marches^  reserved  power  of  straightening,  i.  206. 

March  fences^  whether  the  tenant's  obligation  to  keep  the 
fences  in  repair  extends  to,  i.  244. 

Marky  effect  of  subscription  by,  i.  275. 

Marhety  open,  effect  of  a  sale  in,  against  landlord's  hypothec^, 
i.  375. 

Marly  whether  shell  marl  included  in  mines  and  minerals, 

Marriagcy  effect  of,  as  an  assignation  of  lease  to  the  hus- 
band, when  assignees  are  excluded,  i.  184. 

Measurementy  clause  letting  farm  by,  i.  201. 

Mercantile  sequestrationy  against  tenant,  landlord's  hypothec 
not  affected  by,  i.  403;  trustee  under,  how 
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landlord  may  render  his  claim  for  arrears  of 
rent  effectual  against  him^  ib. 

MiUf  form  of  a  lease  of,  i.  249. 

Mines  and  Minerals,  a  tack  of^  cannot  be  granted  by  a  life- 
renter,  i.  132;  where  reservation  of,  inserted  in 
lease,  i.  202 ;  effect  of  an  express  reservation  of»  i. 
203 ;  where  great  works  are  in  contemplation,  im- 
portance of  reserving  ample  powers,  i.  205 ;  form 
of  such  reserved  power^  ib. ;  landlord's  right  to, 
independently  of  stipulation,  i.  343 ;  whether  marl 
and  pipe  clay  included  in,  i.  344,  345 ;  whether 
landlord  has  a  power  of  working  them,  indepen- 
dently of  reservation,  i.  346 ;  the  terms  of  the  Act 
of  Sederunt  1756,  relative  to  caution,  not  appli- 
cable to  tacks  of,  ii.  43 ;  example  of  a  lease  of,  ii. 
260. 

Ministei^s  stipend,  by  whom  payable,  i.  321. 

Minor,  power  of,  to  grant  leases,  i.  107 ;  clause  where  the 
lease  is  let  with  consent  of  his  curators,  1. 108 ; 
whether  he  can  take  a  lease,  i.  143. 

MiniUe  of  tacky  form  of,  ii.  275. 

Missive  of  lease,  followed  by  possession,  effect  of,  i.  303  ; 
against  the  grantor  and  his  heirs,  i.  304;  against 
a  purchaser,  i.  312;  form  of,  ii.  274. 

Mon^f  where  rent  payable  in,  effect  of  landlord's  right  of 
retention  currente  termino,  ii.  25. 

Mora,  does  it  render  a  sequestration  of  invecta  et  iUatfi  nu- 
gatory, when  not  duly  followed  by  a  sale  ?  i.  392. 

MtOwd  obligation,  to  implement  lease,  i.  265 ;  form  of,  ib. ; 
effect  of,  ib. ;  to  what  penalty  extends,  i.  266; 
meaning  of  the  expression  over  and  aifove  per* 
formance,  ib. ;  how  expense  of  obtaining  imple- 
plement  secured,  i.  267. 
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N 

Nomination  of  an  heir,  tenant's  power  of,  as  ai&cted  by  a 

prohibition  to  assign,  i.  151 ;  of  a  manager 
for  the  heir,  i.  171 ;  for  creditors,  i.'I92. 

Nan-eriry^  explanation  of  the  casualty  of>  i.  68. 

O 

Oath  oftenanty  in  a  judicial  rental,  does  not  alter  nature  of 

a  verbal  lease,  i.  286. 
Oaih  of  party,  whether  a  verbal  lease  proveable  by,  i.  281 ; 
a  lease  defective  in  legal  solemnities,  i.  294 ;  a  ver* 
bal  renunciation  of  a  written  lease,  i.  527. 
Obligation,  to  pay  rent,  i.  219 ;  relative  to  the  houses,  i.  233 ; 
the  fences,  i.  243  ;  to  remove,  i.  259 ;  to  imple- 
ment lease,  i.  265 ;  affecting  the  parties  inde- 
pendently of  stipulation,  i.  317 ;  the  landlord, 
i.  318  ;  the  tenant,  i.  323  ;  on  the  tenant  to  pre- 
serve wood,  i.  351  ;  effect  of  a  written  obliga- 
tion to  grant  a  lease,  i.  291 ;  form  of,  ii.  274. 
Optional  lease,  for  a  certain  period  or  a  lifetime,  precaution 

relative  to,  i.  217. 
Orchards,  protected  by  the  Act  1698,  c.  16,  i.  351. 
Ordinary  endurance,  what  held  to  be  a  lease  of,  i.  215. 
Outgoing  tenant,  whether  he  can  dispose  of  the  straw  of  Jiis 
last  crop,  i.  330;  of  the  dung,  i.  332;  whether 
entitled  to  an  away  going  crop,  ii.  95 ;  not  -en- 
titled  to  retain  barn  for  thrashing  it,  ii.  100. 
Outputting  and  inputting  tenants,  a  power  of  implies  a  power 
to  subset,  i.  191 ;  to  remove  possessors,  ii.  61. 
Over  and  above  performance,  meaning  of  this  expression,  i. 
266. 


Pares  curia,  the  right  to  land  formerly  constituted  by  the 

evidence  of,  i.  20. 
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Parcit  proofs  how  far  competent  to  prove  a  verbal  lease,  i. 

282,  283, 
Partial pc^meotf  a  good  defence  against  an  action  to  find 
caution  under  the  Act  of  Sederunt  1756,  ii,  87  ; 
landlord  not  bound  to   accept   thereof,  ii.  38 ; 
whether  a  sufficient  interruption  of  the  quinquen- 
nial prescription  when  made  during  the  currency 
of  the  five  jrears,  ii-  50. 
Passive  tide,  whether  incurred  by  a  tenants  heir  entering 
into  possession  under  a  lease  excluding  assignees 
and  subtenants,  i.  170. 
Pasturage,  articles  of  roup  of  a  lease  of,  ii.  280. 
Paymeant,  of  rent,  what  will  be  held  a  sufficient  discharge  of, 

ii.  21  •     See  Partial  paymenL    Place  of  pay^ 
menL     Terms  of  payment. 
Penally,  for  non-implement  of  terms  of  lease,  to  what  limit- 
ed, i.  266 ;  questions  about  penalties  and  addi- 
tional rent  stipulated  for  enforcing  plans  of  man- 
agement, i.  25S ;  to  secure  voluntary  removal  of 
tenant,  i.  263;  for  non-implement  of  a  verbal 
lease,  proveable  by  oath  of  party,  i.  289 ;  impos- 
ed on  the  tenant  by  1698,  c.  19,  for  cutting 
wood,  i.  349. 
Perpetual  lease,  effisctual  only  against  the  grantor  and  )m 

heirs,  i.  36,  86,  216. 
Petition^  for  sequestration  of  a  tenant's  effects,  before  the 

Sheriff,  ii.  318 ;  before  a  Baron  Bailie,  ii.  331. 
Pipe  clay,  whether  included  under  mines  and  minerals,  t. 

345. 
Place  ofpaymenti  of  rent,  consideration  proper  to  be  in  the 

view  of  parties  relative  to,  i.  225. 
Planting,  reserved  power  of,  i.  207.     See  Wood. 
Poinding,  of  the  tenant's  crop,  schedule  of,  ii.  313  ;  execu- 
tion of,  on  the  decree  of  a  Baron  Bailie,  ii.  330. 
Poinding  creditor,  effect  of  landlord's  hypothec  in  competi- 
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tion  with,  L  370,  et  seq.  \u  25 ;  actions  compe- 
tent to,  from  the  exercise  of  the  landlord's  right 
of  retention,  ii.  27 ;  instrament  of  protest  by, 
against  a  landlord,  ii.  311 ;  bond  of  caution  by, 
ii.  313 ;  schedale  of  poinding  of  tenant's  crop 
at  the  instance  of,  ii.  314* ;  summons  against  him 
at  the  landlord's  instance,  ii.  315;  summons  at 
his  instance  against  the  landlord,  ii.  316. 
Pears  rates,  payable  equally  by  landlord  and  tenant,  i.  321. 
Possession^  requisites  of  lease  in  regard  to,  i.  52 ;  competi- 
tion between  two  leases,  the  last  having  the 
first  possession,  ib. ;  a  lease  without  posses- 
sion not  effectual  ag^st  a  purchaser,  ib. ;  whe* 
ther  it  must  take  place  prior  to  the  competi- 
tion of  the  purchaser's  title,  ib. ;  effept  of  a  re- 
newal of  a  lease  to  a  tenant  already  in  pos- 
session, i.  54;  where  the  possession  on  the 
new  leases  commences  at  its  date,  ib. ;  where 
it  is  deferred  until  the  expiration  of  the  current 
tack,  i.  55  ;  by  an  heir  of  entail,  how  far  effec- 
tual against  the  succeeding  heir,  i.  60 ;  pos- 
session not  necessary  to  render  lease  effectual 
against  the  grantor  and  his  heirs,  i.  88  ;  must 
follow  on  a  lease  by  an  heir  of  entail,  during 
the  grantor's  life,  i.  124  ;  effect  of  on  a  verbal 
lease  followed  by,  i.  185 ;  on  an  informal  writ- 
ten lease,  i.  303  ;  where  the  question  is  with 
the  grantor  and  his  heirs,  i.  304  ;  with  a  pur- 
chaser, i.  312  ;  when  requisite  to  complete  an 
assignation,  i.   451 ;  sublease  must  be  com- 
pleted by,  i.  472. 
—        reserved  power  of  resuming,  i.  207. 
-»         landlord's  obligation  to  give  the  tenant  posses- 
sion, i.  318 ;  tenant's  obligation  to  possess  stock 
and  labour,  i.  323. 
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Possession,  whether  the  heir  in  lease  may  possess  without  a 
servicOi  519- 
— -        defence  against  an  action  of  removing,  arising 
from  the  nature  and  extent  of,  ii.  95. 
Possessory  judgment,  remarks  on  the  nature  of,  and  its  ef« 

fects  on  lease>  i.  89. 
Pos^xmement  of  legal  terms  of  payment,  effect  produced  hyp 

i.  220 ;  on  the  landlord's  succession,  ib. ;  on 
the  tenant's,  i.  222 ;  on  the  right  of  hypo- 
thec:^  i.  224f. 
Poultry^  where  stipulated  as  rent,  should  be  convertible 

into  money,  i.  226. 
Precarioy  form  of,  i.  7. 
Precept  of  Clare  Constat^  a  sasine  proceeding  on,  will  not 

validate  a  previous  precept  of  warning,  ii.  59. 
Precept  ofwarrimg  under  the  Act  1555,  nature  and  effect 
of,    ii.  58 ;   title  requisite  to  grant  it,  ib. ;  by 
joint  proprietors,  ii.  60 ;  by  a  tenant,  ii.  61 ; 
by  a  factor,  ib.;  by  a  judicial  factor,  ib.;  man- 
ner in  which  executed,  ii.  62 ;  days  of  warning, 
ii.  65 ;  term  of  removal,  ii.  ^S  ;   action  which 
follows  on  the  warning,  ii.  ^^ ;  form  of  ejectbg 
the  tenant,  ib. 
— f-      form  of,  ii.  333 ;  of  the  copy  delivered  by  the  of« 
fleer,  ii.  334 ;  of  the  copy  left  at  church  door, 
ii.  335 ;  of  the  execution  returned  by  the  offi- 
cer, ib. ;  of  letters  of  supplement  of,  ii.  337* 
Prerogative  Process  of  the  Crown,  effect  of,  in  competition 

with  hypothec,  i.  404. 
Prescription  of  rent,  introduced  by  the  Act  1669  c.  9,  ii. 

48 ;  does  it  take  place  where  the  landlord 
sells  the  lands?  ii.  49;  not  interrupted  by 
partial  payments  made  within  the  five  years, 
lit  50;  leases  to  which  inapplicable,  ii.  51. 

VOL.  II.  H  H 
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Produce^  horn  far  tbe  loss  of  relieves  tenaM  from  a  claim 

of  rent,  i.  430. 
ProkibUUm  to  assign,  form  of,  i.  176 ;  effect  of  against  ad- 

judgers,  ib«    See  Exclusion  of  Assignees. 
Promise  of  tenant,  removing  on,  ii.  115 ;  effect  of  a  verbal 
promise,  ii.  116 ;  where  follovired  by  rei  tnter* 
venita,  ii.  117. 
Prorogation  of  a  lease,  not  followed  by  possession,  efiect  of, 

against  a  singular  successor,  i.  55 ;  how  far 
effectual  against  a  succeeding  heir  of  ei^tafl, 
1.  60 ;  effectual  against  the  grantor  and  his 
heirs,  i.  88 ;  effect  of,    when  made  during 
the  dependence  of  a  ranking  and  sale,  or  se- 
questration, i.  117 ;  of  a  verbal  prorogation, 
followed  by  possession,  i.  284. 
Protest,  performance  of  landlord's  obh'gations  ought  to  be 
required  by  tenant  under  form  of,  ii.  131 ;  instru- 
ment of,  against  the  landlord  who  stops  a  poind- 
.  ing  of  the  tenant's  effects,  ii.  311. 
Public  burdens,  by  whom  payable,  i.  321 ;  when  pud  by  te- 
nant, manner  in  which  they  ought  to  be  settled 
between  the  landlord  and  tenant,  ii.  129. 
Public  workf  importance  of  reserving  a  power  to  erect  them, 
I  in  favour  of  landlord,  i.  205 ;  form  of  clause,  ib. 

PupU,  renunciation  of  a  lease  by,  how  it  may  be  accom- 
plished, i.  172.  See  Heir,  ' 
Purchaser,  who  considered  to  be,  by  the  Act  1449,  c  18,  i. 
68  ;  effect  of  a  lease  by,  when  he  dies  uninfeft, 
i.  100 ;  whether  lease  of  an  heritable  nature  as 
regards  him,  i.  438  ;  whether  he  can  pursue  a 
removing  without  being  infeft,  ii.  86.  See  &n- 
gular  Successor* 

Q 

Qwinquenniat  prescription  of  rent,  established  by  1669,  c^  9, 

ii.  48.    See  Prescription. 
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JRanhmff  and  Sale,  e&ct  of  on  the  power  of  granting  leases, 
i.  113. 

BecHpij  See  Discharge. 

Becaveiy  of  the  subject  of  hypothec,  landlord's  power  of,  i. 
SS9,  ii*  28 ;  brwi  numu,  ib. ;  by  the  aid  of  a 
judge,  L  401,  ii.  28. 
'BeddendOf  a  clause  of,  common  in  the  ancient  form  of  the 
lease,  i«  22 ;  nature  of,  in  the  ancient  leases  of 
Church  lands,  i.  9. 
Registered  tadt  form  of,  ii.  288« 

JRegistration,  clause  of,  i.  267 ;   form  of,  ib. ;  origin  and 

effect  of,  i.  ^8,  269 ;  effect  of  a  decree  of, 
against  the  tenant's  heir,  ii.  20. 
EegukOwnSi  general,  as  to  management,  examples  of,  ii.  189, 

etseq. 
Hei  interventm,  meaning  of  this  phrase,  i.  285;  efiect  of  on 

a  verbal  lease,  i.  287 ;  on  a  lease  defec- 
tive in  point  of  form,  i.  303  ;  on  a  verbal 
renunciation  of  a  written  lease,  i.  527 ;  on 
a  verbal  promise  to  remove,  ii.  117- 
Hfilocaiion,  tacit,  nature  of,  ii.  132.     See  Tacit  relocaiicn. 
JRemaval,  term  of,  ought  to  be  precisely  mentioned  in  the 

precept  of  warning  ii.  65* 
Remomng^  obligation  to  remove,  i.  259 ;  form  of,  ib. ;  efiect 
of  the  clause  in  the  Act  of  Sederunt  1756,  rela- 
tive to,  ib. ;  where  the  tenant  is  bound  to  re- 
move without  a  warning,  whether  the  Act  of 
Sederunt  must  be  founded  on,  i.  260.  ii.  80 ; 
plans  to  secure  voluntary  removal  by  means  of 
a  higher  rent,  i.  261 ;  whether  additional  rent 
considered  as  a  penalty,  i.  263  ;  landlord  may 
assign  theobligation  to  the  incoming  tenant,  i. 
265, 

H  H  2 
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Remaomgt  history  of  the  action  of,  ii.  51 ;  state  of  matters 
before  the  Act  1555>  c.  39,  ib. ;  Ross's  com- 
meatary  on  that  statute,  ii^  54 ;  improvements 
introduced  by  it»  ii.  55 ;  introduction  of  the  Act 
of  Sederunt,  15th  December  1756  to  obviate 
the  ^inconveniences  of  the  Act  1555,  ib. ;  ad- 
vantages of  the  Act  of  Sederunt,  ii^  56. 

—  form  of,  under  the  Act  1555,  ii.  57 ;  precept  of 

warning,  ii.  58 ;  by  whom  it  may  be  granted,  ib  ; 
formalities  requisite  in  the  execution  of  it,  ii. 
62 ;  days  of  warning,  ii.  63 ;  term  of  removal, 
ii.  65 ;  action  following  upon  the  wammg  and 
form  of  ejecting  the  tenant,  ii.  66 ; 
— «.  under  the  Act  of  Sederunt,  ii.  67 ;  where  the  te- 
nant is  bound  by  his  tack  to  remove,  ib. ;  rule 
independently  of  the  Act,  ii.  68 ;  whether  the 
warning  of  Act  1555  necessary,  ib«;  doubts 
which  the  Act  of  Sederunt  was  introduced  to 
obviate,  ii.  70 ;  provisions  of  the  Act,  ii.  72 ; 
whether  it  has  taken  away  the  power  to  remove 
without  warning,  ii.  74 ;  the  diligence  to  remove 
ought  to  be  founded  on  the  Act,  ii.  77  ;  form 
where  the  tenant  is  not  bound  by  his  tack  to  re^ 
move,  ib. ;  the  action  competent  only  before  the 
Judge- ordinary,  ib. ;  it  must  be  before  the  She- 
riflFof  the  county  where  the  lands  Ke,  ii.  79; 
whether  any  inducise  necessary  in  the  summons 
ib. ;  whether  the  Act  must  be  libelled  on,  ii.  8U 

—  defences  competent  against  the  action  of,  ii.  83 ; 

tenant  must  find  caution  for  violent  profits  be- 
fore being  allowed  to  state  them,  ib. ;  terms  of 
the  cautionary  oblfgation,  ii.  85  ;  defence  aris- 
ing from  the  state  of  the  pursuer,  ib. ;  case  of  a 
purchaser  witl^  a  disposition,  and  a  tenant  with 
a  lease,  ii.  86 ;  of  an  apparent  heir,  ii.  90 ;  na» 
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ture  of  the  tide  to  be  producedi  ii.  91 ;  where 
the  pursaer  dies  during  the  dependence,  his 
heir  may  follow  out  the  action,  ib. ;  a  warning 
against  tenant  a  sufficient  warrant  to  proceed 
against  his  heir,  ii.  92 ;  defences  arising  from 
the  situation  of  the  defender,  ib;;  competent 
to  an  assignee  or  subtenant,  ib. ;  a  relevant  de- 
feitice  to  a  subtenant,  that  the  principal  tenant 
has  not  been  called,  ii.  94;.  whether  this  de- 
fence competent  where  tacit  relocation  has  ta* 
ken  place,  ib. ;  defence  founded  on  the  period 
and  nature  of  the  tenant's  possession,  ii.  95 ; 
whether  he  is  entitled  to  an  away  going  crop, 
ib. ;  not  entitled  to  retain  barns  for  thrashing 
it,  ii.  100;  rule  of  removing  in  the  case  of  a 
house  and  garden,  ii.  103 ;  defences  in  the  case' 
of  a  liferent  lease,  ii.  102;  analogy  between  the 
heirs  and  tenants  of  a  liferent  tenant  and  those 
of  a  liferenter,  ib ;  whether  a  liferent  tenant's 
heirs  may  be  removed  summarily,  ii.  104 ;  his 
subtenants,  ii.  107 ;  distinction  between  leases 
granted  for  the  lifetime  of  grantor  and  liferent 
leases,  ii.  Ill ;  defences  competent  to  the  heir 
of  a  liferent  tenant,  ii.  112;  to  the  subtenant, 
ii.  213. 
Removing  on  the  promise  of  the  tenant,  ii.  115 ;  a  verbal 
promise  not  effectual  without  proof,  ii.  116; 
efiPect  of  it  when  followed  by  rei  inierventusy 
ii.  117. 
—  subjects  in  which  statutory  warning  not  necessary 
ii.  1 1 8 ;  urban  tenements,  ib. ;  form  of  removing 
in,  ib.;  chalking  of  doors,  warning  by,  ii.  119; 
custom  of  Edinburgh,  ib.;  removing  from  a 
house  in  the  country,  ii.  120;  case  of  miners 
and  labourers  about  lead  mines,  ib. ;  qoal  works. 
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ib.;  grtfss  parksy  ii.  121;  whether  judicial  warn, 
ing  necessary  as  to  an  arable  farai  let  from  year 
to  year,  ib» ;  as  to  fishings,  ii.  122. 

Removing  decree  oi,  ii.  118;  manner  in  whidi  implement- 
ed»  ib.;  effiect  o^  against  the  tenant's . heir, 
where  the  tenant  dies  before  extract,  ii.  I24f ; 
whether  it  puts  an  end  to  lease,  though  not  im- 
mediately enforced,  iL  125 ;  irregularities  in 
l^revious  proceedings  cannot  be  made  a  ground 
of  auspeneion  of,  ii.  126 ;  form  of  appeal  pre. 
scribed  by  6  Geo.  IV.  c.  120,  ii.  128. 
•^  foms  connected  with  actions  of,  ii.  833 ;  precept 
of  warning,  ib. ;  copy  deliyered  by  the  officer, 
lift  334;  affixed  to  the  church  door,  ii.  335; 
officer's  execution,  ib. ;  liters  of  supplemqpt  of 
the  precept,  ii.  337 ;  how  executed,  ii.  338 . 
summons  of  removing  before  the  Court  of  Ses*' 
aion,  ib.;  letters  of  horning  on  the  decree,  ii. 
341 ;  letters  of  ejection,  ii.  343 ;  summons  be. 
fore  the  Sheriff  in  terms  of  the  Act  of  Sederunt 
1756,  ii.  345 ;  bond  of  .caution  for  violent  pro- 
fits, ii,  347 ;  horning  on  a  tack  in  order  to  force 
a  removing  on  the  Act  of  Sederunt,  ii.  348 ; 
copy  served  upon.Uie  tenant,  ii.  350;  execution 
returned  by  the  messenger,  ii,  351 ;  summons 
of  succeeding  in  the  we^  ii.  352. 
«»  decree  of,  on  acodusH  of  deterriorating  the  lai^d, 
puUished  by  Muratori,  ii,  139* 

Benewabk  lease^  whether  effectual  against  singular  succes, 
8ofs,l,/42. 

Bmuoai  qfu  kase^  notfoHowed  by  possession^  whether  effec- 
tual against  singular  successe>r$,  i.  55 ;  how  far 
cfeetual  against  succe^dteg  hAu  of  entail,  i.60. 
See  JPHt»ao|^atfPM. 

B^muinaciUm  of  a  lease  by  a  pupii,  bow  aoccomplishedi 
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L  172 ;  of  a  written  lease,  whether  it  must 
'  be  in  writings  i.  524;  effect  c€  a  verbal 
renynciatieii  followed  bj  rei  interverUuSf  i. 
527 ;  form  of,  ii.  272;  instrument  of  pro- 
test tbereon>  if.  273- 
Bentj  requbites  of  lease  in  regard  to,  i*  35 ;  whether  a  sti- 
pulation of,  necessary  in  questions  with  singular 
successors,  i.  36 ;  required  by  the  Act  1449,  nature 
of,  ib. ;  may  it  be  inadequate  M.  37 ;  not  necessary 
in  questions  with  grantor  and  his  heirs,  i.  87 ;  may 
an  heir  of  entail  grant  leases  at  a  diminution  off 
I.  125,  126* 

*^  retention  of,  hi  security  of  debt,  effect  of  a  power  of, 
against  singular  succ^ssoi^,  i.  72;  against  the 
grantor  and  his  heirs,  i.  88 ;  retention  not  compe* 
tent  in  compensation  of  Uliquid  damages  due  by 
landlord,  i,  229 ;  landlord's  counter  obligations  may 

'  be  enforced  by,  i.  323. 

—  tenant's  obligation  to  pay,  i.  219 ;  form  of  it,  ib. ; 
clause  regulatmg  payment  of,  by  fiars  prices,  ii. 
187  ;  circumstances  to  be  attended  to  in  fixing 
terms  of  payment,  L  220 ;  in  regard  to  the  land* 
lord's  succession,  ib. ;  the  tenant's,  i.  222;  where  a 
liferent  is  constituted  over  the  lands,  i.  223 ;  where 
they  are  entailed,  L  224 ;  in  regard  to  the  hjrpo- 
thec,  ibb;  vent  made  payable  with  interest  asad  pe- 
nalty* i.  225 ;  conriderations  proper  to  be  in  the 
view  of  parties  with  reference  to,  ib. ;  as  to  the 
place  of  payment,  ib.;  when  payable  in  grain,  ib. ; 
where  poultry  deliverable  or  services  due,  i.  226 ; 
iHiere  a  cautioner  is  bound,  ib. ;  danger  of  antici- 
pating-it,  i.  227  ;  effect  of  a  power  of  retention,  i, 
228 ;  grassum  not  an  anticipation  of,  as  to  singular 
successors,  i.  229 ;  requisite  to  entitle  lease  to  the 
benefit  of  the  Act  1449,  ib. ;  irritancy  on  account 
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of  two  years  running  la  arrear,  i;  229 ;  effect  of 
conventional  irritancies,  i.  230 ;  an  obligation  to  pay 
free  of  all  burdens  does  not  relieve  landlord  of  feu- 
duty,  i.  2S2. 
Beniy  manner  in  which  landlord  may  render  his  claim  for 
arrears  of,  effectual  againdt  a  trustee  for  tenant's 
creditors,  i^  40S ;  tenant's  assignees,  i.  449. 

-*^  additional,  to  enforce  a  plan  of  management,  whether 
considered  as  a  penalty,  i,  253 ;  to  secure  voluntary 
removal,  i.  263. 

F—  rules  of  succession  to,  between  the  landlord's  heir 
and  executor,  i.  476.    See  Succession*  . 

••*-  actions  or  diligence  for  the  recovery  of,  ii.  19;  dili- 
gence competent  for  enforcing  payment,  ib. ;  ac- 
tions which  may  become  necessary  against  the  te- 
nant's heir,  i.  20 ;  proceedings  for  rendering  hypo- 
thec effectual,  ii.  25;  means  of  security  afforded 
to  the  landlord  by  the  Act  of  Sederunt  1756,  ii.  32  . 
proceedbgs  in  landlord's  baron  court,  ii.  45. 

i^-  quinquennial  prescription  of,  established  by  the  Act 
1669,  c.  9,  ii.  48 ;  whether  it  takes  place  where  the 
landlord  sells  the  lands,  ii.  49 ;  partial  payments 
during  the  period  of  five  years,  not  an  interruption 
of,  ii..  50 ;  leases  to  which  inapplicable,  ii.  51. 

-r-  deed  of  restriction  of,  on  occasion  of  depression  in 
value  of  agricultural  produce,  ii;  276. 

«-«    whether  a  lease  of,  falls  under  the  protection  of  the 
Act  1449,  c.  18,  i.  33 ;  by  an  heir  of  entail  effectual 
when  leases  of  lands  prohibited,  h  128, 
Rental  book  of  landlord,  effect  of  enrolment  in,  as  an  inti- 
mation to  the  landlord  of  an  assignation  to  lease, 

i.  459.  .     . 

Rental  rights  nature  j^nd  effect  of,  i.  88  ;  form  of,  ii,  26S* 

Repair Sf  conditions  relative  to,  effect  of,  against  singular 

successors,  i.  74.    See  Houses. 


! 
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ReqmdUi  of  the  Act  1449,  c.  18,  L  80. 

Ret  non  est  inUgraf  explanation  of  the  term,  i.  285 ;  effect 

of,  on  a  verbal  lease,  i.  287- 
Res  perii  domino^  meaning  of  this  maxim  in  questions'  be- 
tween landlord  and  tenant,  relative  to  the  destruction 
of  the  houses,  i.  240. 
Reservations  in  favour  of  landlord,  where  inserted,  i.  202. 

See  Landlord* 
Residence^  implied  obligation  On  tenant  relative  to,  i.  326. 
Restrictiony  of  rent,  deed  of,  on  account  of  depression  in 

value  of  agricultural  produce,  ii.  276. 
Resuming  possession,  reserved  power  of,  i.  207. 
RelentioHf  of  rent,  in  security  of  debt,  effect  of,  against  a  sin- 
gular successor,  i.  72,  229 ;  against  the  grantor 
and  his  heirs,  u  88,  229 ;  not  competent  to  te- 
nant in  compensation  of  illiquid  damages  du9 
by  landlord,  i.  229 ;  competent  to  enforce  land- 
lord's counter  obligations,  i.  323. 
—      landlord's  right  of,  over  the  subject  of  hypothec,  ii. 
25  ;  effect  of  prior  to  the  term,  i.  370,  ii.  25 ; 
over  the  crop,  where  rent  payable  in  money,  ib.; 
where  rent  payable  in  grain,  i.  371,  ii-  26 ;  over 
the  stocking,  i»  378,  ii.  26 ;  effect  after  the  term, 
i.  375,  ii.  26 ;  actions  competent  to  the  tenant's 
creditors  from  the  exercise  of,  ii.  27.    See  Hy^ 
pothec. 
Rights,  retained  by  the  landlord  independently  of  stipu- 
lation, i.  343 ;  acquired  by  the  tenant,  i.  421. 
Roadsy  reserved  power  to  make  or  alter  them,  i.  206. 
Roman  Javes,  description  of,  as  the  antient  labourers  t>f  the 

ground,  i.  12. 
Rotation  of  crops,  conditions  to  which  tenant  ought  to  be 
bound,  i.  246 ;  means  of  enforcing,  i.  252 ;  ex- 
amples of  cropping  clause?,  ii.  161^  et  seq. ;  of 
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general  arUdes  and  regulatioiis,  ii.  192,  et  seq. 

See  AgriatUural  Managemeni* 
Rmipt  articles  of,  of  a  lease  for  pasturagei  iL  280 ;  ndnutes 

of  procedure  thereon^  ii.  286. 
RoaAurghAire  lease,  cropping  dause  taken  from,  ii.  179. 

S 
Sale,  judicial,  effect  of,  on  the  pow^  of  granting  leases,  i. 

118. 
Sample f  a  sale  by,  in  open  market,  before  the  term  of  pay« 
meat,  not  effectual  against  lanAord's  hypodiec, 
i*  S15. 
Sonne,  formerly  in  use  to  secure  lease,  i.  28 ;  how  far  re* 
quisite  to  grant  a  precept  of  warning,  iL  59 ;  to 
pursue  the  action  crf'remavkkg,  ii.  85. 
Schedule  of  poinding  of  a  tenant's  crop,  ii.  818. 
Schoolmaster* s  salary,  by  whom  payabloi  i.  821. 
Sea^tvare,  on  shores  of  form,  used  for  making  kelp,  belongs 

to  landlord,  i.  857. 
SecufUy  for  debt  cannot  be  giren  in  the  form  of  a  lease,  i. 
70. 
—     heritable,  grantor's  power  as  aiBicted  by,  i.  109. 
Sequesiratien,  its  effect  on  the  power  of  granting  leases,  i. 

118,  117- 
—  to  secure  hypothec,  manner  in  which  applied 

for,  ii.  30 ;  when  competent,  ib ;  of  the 
crop,  circumstances  in  which  competent 
eurrenie  tenmno^  i.  869 )  of  the  cattle,  must 
be  applied  for  within  three  months  after 
^  the  term  of  payment,  i.  878 ;  eSect  of,  iL 

81 ;  of  an  urban  tenant's  furniture,  whe- 
ther coD^etent  emrretUe  termino,  u  889; 
whether  it  must  foe  followed  by  a  sale  with- 
in the  three  months,  i.  891 ;  effect  of  mora. 


INDEX.  491 

L  392 ;  of  tenant's  effects,  petitition  of,  be« 
fore  the  Sheriff,  ii.  S18 ;  Sheriff's  deliver- 
ance,  ii.  320 ;  charge  by  officer,  ib. ;  in- 
ventory rf  the  effects,  ib. ;  how  sequestra- 
tion completed,  ii.  322 ;  petition  of,  before 
a  Baron  Bailie,  ii.  331 ;  procedure  thereon, 
ii.  332. 
SequeiirtUiotif  mercantile,  landlord's  hypothec  not  affected 

by,  i.  403 ;  manner  in  which  landlord  may 
render  his  claim  for  arrears  of  rent  effectual 
against  trusteci  under  it,  ib. 
SermfUSf  farm,  claim  of,  for  wages,  preferable  to  hjrpothec, 

1.411. 
Serviceasheir,  not  neceBsary  in  regard  to  lease,  i.  519; 
effect  of,  as  a  title  to  grant  a  precept  of  warning, 
ii.  59. 
Services^  where  due,  should  be  coorertible  into  money, 

i.  226. 
Servitudes i  tenant's  right  to,  i.  210. 
ShM  marl,  whether  included  under  mines  and  minerals,  i. 

344. 
Shcpf  form  of  a  lease  of,  ii.  245. 
S^op-goode,  as  affected  by  hypothec,  i«  387. 
Singuhr  evccessor,  what  leases  protected  by  the  Act  1449 
in  questions  with,  i.  31  ;  lease  must  be  in  writ- 
ing, i.  34  ;  a  stipulation  of  rent  necessary,  i.  35 ; 
rent  may  be  in  grain  or  services,  i.  36 ;  whether 
it  may  be  inadequate,  i.  37 ;   effect  of  long 
leases,  i.  SS.etseq. ;  beyond  what  period  inef- 
fectual, i.  49;  a  lease  without  possession  cannot 
compete  with,  i.  52 ;  effect  of  a  prorogation  to 
a  tenant  already  in  possession,  i.  54,  et  seq^ ; 
whether  the  Act  1449,  applies  to  all  singular 
successors,  i.  68 ;  whether  lease  as  a  security 
for  debt,  effectual  against,  i.  70 ;  effect  of  other 
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f  conditions  in  lease,  i.  78 ;  as  to  farm  manage- 

ment|  i.  74 ;  buildings  and  repairs,  ib. ;  a  power 
to  cut  wood,  i.  82  ;  danger  of  anticipating  rent  in 
questions  with,  i.  227 ;  grassum  not  anticipa- 
tion, i.  229 ;  effect  of  a  verbal  lease,  i.  291 ;  of 
an  informal  lease, '  followed  by  possession,  i. 
312*  See  Purchaser, 
SokmnitieSf  necessary  at  executing  the  lease,  i.  273 ;  when 

wanting  whether  suppliable  by  oath  of  par- 
ty, i.  294, 
StcOiUBf  of  the  lease  as  affected  by,  i.  67- 
SItatutes  cited,  ii.  355,  et  seq.     See  Act 
Sieelbaw,  where  dung  declared  to  belong  to  the  landlord, 

i.  335. 
Sterility,  what  degree  of,  relieves  tenant  from  paying  rent, 

i.  431. 
Stipend,  minister's,  l>y  whom  payable,  i,  321. 
StoMng,  of  tenant,  as  affected  by  hypothec,  i.  378  ;  of  a 

subtenant,  i.  392.  See  Cattle, 
Stocking  and  labouring,  tenant's  implied  obligation  relative 
to,  i.  323 ;  action  against  him  to  possess  stock 
and  labour,  ii.  5  ; '  nature  and  extent  of  stock, 
ii.  6 ;  defence  competent  against  the  action,  ib, ; 
form  of  summons,  ii.  296. 
Storms  of  unusual  violence,  by  whom  the  effects  of,  on 

houses,  reparable,  i.  239. 
Straw,  tenant's  obligation  relative  to,  i.  327 ;  whether  he 
can  dispose  thereof,  during  currency  of  lease,  ib*; 
rule  as  to  the  last  crop,  i.  330. 
StraiglUening  of  marches,  reserved  power  of,  i.  206. 
Subject  of  lease,  how  described,  1. 199  ;  clause  where  de- 
scribed by  measurement,  i;  201  ;  the  loss  of,  falla 
on  landlord,  i.  357 ;  how  far  it  relieves  ^nant 
from  a  claim  of  rent,  i.  42 1|  423. 
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SuUease,  tenant's  power  to  subset,  i*  187 ;  where  lease  is 
of  ordinary  endurance^  ib. ;  where  it  is  for  a 
longer  period  or  a  lifetime,  i.  191 ;  the  power 
to  subset,  implied  in  a  power  to  input  and  out- 
put tenants,  ib. ;  a  mere  exclusion  of  assignees, 
not  exclusive  of,  i.  192. 
— •  nature  of,  i.  464 ;  form  of,  i.  465,  ii.  267  ;  com- 
mentary on,  ]«  466;  the  terms  of  principal 
lease  cannot  be  altered  by  means  of,  i.  467 ; 
whether  the  whole  subject  may  be  subset,  i. 
468 ;  rights  acquired  by  the  subtenant,  i. 
470 ;  not  affected  by  a  reduction  of  principal 
tenant's  right,  unless  called  in  the  action,  ib. ; 
not  hurt  by  the  acts  of  principal  tenant,  i. 
471 ;  how  sublease  completed,  and  effect  of  in 
competition  with  other  rights,  i.  472 ;  to  whom 
rent  is  payable,  i.  473 ;  danger  of  paying  it 
before  the  term  of  payment,  ib. ;  of  anticipat- 
ing terms  of  payment  in  principal  tack,  ib. ; 
effect  of  sublease  as  a  title  to  remove  posses- 
sors, i.  474. 
— -  landlord's  hypothec  as  affected  by,  i.  386 ;  where 
subtenant  has  been  approved  of  by  landlord,  L 
392;  case  of  a  partial  sublease,  i.  396;  where 
subtenant  has  not^^been  received,  i.  397. 
—  summons  of  declarator  of  irritancy  on  account  of 
tenant's  having  subset,  ii.  303. 
SubsertpHonf  directions  for  executing  deeds  by,  i.  273 ;  by 

initials,  mark,  &c.  effect  of,  i.  275. 
Subsdtingff  tenant's  power  of,  i.  187*  See  Sitbhase. 
Subtenant,  crop  and  stocking  of,  as  affected  by  landlord's 

hypothec,  i.  392 ;  in  an  urban  tenement,  not 
affected  by  hypothec,  when  he  pays  his  rent 
regularly  to  the  principal  tenant,  i.  390 ; 
defences  competent  to>  against  an  action  of 
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removing,  u.  92 ;  of  a  lifarent  tenant,  whe^ 

m 

ther  be  may  be  removed  summarily,  ii.  107  ; 
defences  competent  to,  ii«  113.    See  Sulh' 
lease. 
Swooemmj  rules  of,  to  the  interest  of  the  parties  in  lease, 
i.  475. 

—  of  landlord,  i.  475 ;  as  affected  by  anticipating 

or  postponing  legal  terms  of  payment,  i.  220 ; 
rute  of  division  of  the  rents  between  his  heir 
and  executor,  i.  476;  whether  the  legal  or 
conventional  terms  taken  as  the  rule,  ib«; 
whether  any  difference  in  this  respect  between 
the  case  of  a  com  farm  and  that  of  a  grass 
farm,  i.  479 ;  cases  upon  this  question,  ib,  €t 
9eq* ;  points  fixed  by  them,  i.  490 ;  in  what 
manner  the  question  may  still  be  of  use  in 
connecting  the  crop  and  rent,  i.  492 ;  rule  as 
to  house  rents,  i.  491 ;  rule  of  succession, 
where  the  lands  were  in  the  natural  posses- 
sion of  landlord,  i.  498 ;  the  sown  crop  be- 
longs to  the  executor,  i,  499;  whether  anyv 
rent  demandable  by  the  heir,  1.  500 ;  to  whom 
the  sown  grass  belongs,  i.  504 ;  recapitulation, 
i,  506. 

—  of  tenant,  i.  507 ;  the  lease  goes  to  the  heir  of 

line,  i.  508 ;  table  of  the  order  of  succession, 
ib. ;  whether  lease  falls  under  conquest,  ib., 
ef  ff0g. ;  effect  of  a  clause  in  a  marriage  con« 
tract,  relative  to  conquest,  i.  512;  collation 
may  take  place,  ib. ;  case,  illustrating  the  ap- 
plication of,  ib. ;  rule  by  whii^  the  succession 
to  lease  is  divided  between  the  heir  and  exe- 
cutor, i.  513;  the  sown  crop  goes  to  the  ex- 
ecutor, i.  514 ;  whether  he  is  liable  in  pay- 
ment of  any  part  of  rent,  ib. ;  effect  produc- 
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ed  on  this  queslieD,  where  the  tenna  of  pajr* 
meat  ha?e  been  anticipated,  L  518,  222. 

Summary  dtUgenc^  to  what  effect  competent  on  lease^  ii*  S ; 
forma  of,  ii.  288. 

SummonSf  against  a  tenant  for  not  possessing  stocking  and 
labourmg,  ii.  296 ;  for  cutting  wood,  on  the 
Act  1698,  c  16»  ii«  299 ;  on  the  Act  1685,  c. 
39,  ii.  300 ;  of  declarator  of  irritancy,  on  ac- 
count of  tenants  having  laubset  his  farm,  ii.  303 ; 
for  non-payment  of  tack  duly  proceeding  on  an 
irritant  dause  in  lease,  ii.  305 ;  before  the 
Jadge«ordinary  on  the  Act  of  Sederunt  1756 ; 
ii.  307 ;  at  the  instance  of  landlord  against  a 
creditor  of  tenant,  by  whom  the  subject  of  by-* 
pothec  has  been  carried  off,  ii.  315 ;  at  the  in- 
stance of  a  creditor  whose  diligence  has  been 
interrupted  by  the  landlord,  ii.  316;  agamst 
the  tenant  to  find  caution  in  terms  of  the  Act 
of  Sederunt  1756,  ii.  322;  for  rent  before  a 
landlord's  baron  court,  ii.  338 ;  of  removing 
before  the  Court  of  Session,  under  the  Act 
1555,  ii.  338 ;  before  the  Sheriff,  in  terms  of  the 
Act  of  Sederunt  1756,  ii.  345;  of  succeeding 
in  the  vice,  ii.  352* 

Superior^  not  affected  by  the  Act  1449,  i,  68 ;  hypothec  of, 
for  feu-dutieS|  preferable  to  landlord's  hypothec, 
i.  418. 

Supplement  of  a  precept  of  warning,  letters  of,  ii.  337- 

T 
Tack.    See  Lease. 
Tackduttf.    See  Rent. 
Tacit  relocation^  nature  of,  ii.  132;  in  what  tacks  it  takes 

fdace,  ii.  133 ;  has  no  place  in  judicial  tacks,  ii. 

134;  where  the  tenant  before  the  stipulated  expir* 
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fltion  subsetSy  ib. ;  effect  of,  on  tbe  defence  com- 
petent to  a  subtenant  against  a  removing,  ii.  94 ; 
whether  effectual  as  a  defence  to  the  heirs  of  a 
liferent  tenanty  ii.  105. 
Teindsy  by  whom  payable,  i.  192. 

Tenant,  to  whom  a  lease  may  be  granted,  i.  142 ;  whether 
to  a  minor,  1. 143 ;  to  a  butcher  for  the  purpose 
grazing,  i.  144 ;  usual  manner  in  which  desti- 
nation expressed,  i.  145 ;  efibct  of  a'  destination 
to. a  single  tenant,  ib. ;  to  joint  tenants  and  their 
heirs,  i.  146 ;  to  two  and  the  longest  liver  and 
their  heirs,  i.  147 ;  to  a  company,  1. 149 ;  to  te- 
nants in  the  shape  of  entail,  i.  151.  * 
— -      power  of  to  name  an  heir,  i.   151  ;  to  name  a 
manager  for  the  heir  where  an  infant,  i.  171 ; 
of  disposal  of  lease,  i.  174 ;  by  assignatioh,  i. 
175 ;  by  sublease,  i.  187 ;  to  appoint  a  manager 
for  creditors,  i.  192. 
*—      commentary  on  the  obligation  on  him  to  pay  rent, 
i.  219 ;  relative  to  the  houses  on  the  farm,  i. 
233,  e/  seq. ;  the  fences,  i.  243 ;  the  manage- 
ment of  the  farm^  i«  245 ;  on  the  obligation  to 
remove,  i.  259. 
—      obligations  affecting  him  independently  of  stipula- 
tion, ].  323  ;  to  enter  into  possession,  stock  and 
labour,  ib. ;  to  reside  on  the  farm,  i.  324 ;  re- 
relative  to  the  straw  and  dung,  i.  327>  et  seq. ; 
to  preserve  the  houses  in  good  repair,  i.  341 ; 
the  fences,  ib; ;  not  to  convert  subject  to  a  dif- 
ferent use  than  that  for  which  it  was  let,  i.  342 ; 
to  protect  the  growing  woods,  i.  351. 
i^      rights   acqmred  by  him,  i.  421;   to  the  fruits, 
ib. ;  how  far  relieved  from  payment  of  rent 
where  the  subject  is  lost,  i.  423;  where  the 
produce  merely  has  been  destroyed^  i.  430; 
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vh«|§  ^  ^^  ^Vf  \fecn  #^ted  by  barren- 
ima^  if^j^lll^jfi  jfjjjl^t  to  the  use  ^d  ^iljoyment 
9f  Mh^  faro»|  i*  4fi3i, ;  nifliether  exclusiye  of  land- 
lord's right  to  hunt|i  ^b|.  ;^  tenant  hip^elf  cannot 
hmt.  WitbPV^  l^d|9r4>  permissiqni  i.  4S7. 
Tenant,  meim  ^;  «)h^  ^^  in^f^r^f t  if  lease  is  transferred, 
i«  i^.  $ee  4s^fjiffMf}Qn.  Sublease. 
r^      flllM  dy  w]u^  ^e  ap^Qfi^ion  to  his  faiterest  in  the 

hmfii  \a  |egij}at^  i,  5iQ7.     gee  Succession. 
•«■      his  pAIVCyT'  tfl  RHTBue  n  i^epioving  agaiqst  those  in 
INIWifffOJl  of  t^€tiarip>  i.  318,  ii.  61 ;  defence 
%gamt  n  s^pi^ipg  at  his  instance,  ii.  86. 
-^      ^helbee  ^^  u\  ^II^Mtl^  to  an  awaygoing  crop,  ii. 
93 ;  ta  thq  \^^  of  ban  for  thrashing  it,  ii.  100. 
•—    removing  on  ^fi  proouflte  of,  ii.  115 ;  promise  may  be 
pr(iTed  by  his  Trril;  or  o^Oi,  ib. ;  effect  of  a  verbal 
pfQmia^  fiiUpw^d  by  rei  interpentus  ii.  117. 
—    aetioDS  9\  ^  ipsUnce  ^8^1^^^  ^®  landlord,  ii.  124*; 
nature  fft^  U>« ;  YPWn^r  in  which  public  burdens 
{laid  by  hpi  oug^t  to  bd  settled  between  him  and 
landlord,  ii.  129 ;  mode  in  which  performance  of 
landloi^'i^  f)t)|ig|tions  O^ght  to  be  required  by  him, 
ii.l3QL 
Tenendai,  9  <i|i|mi?  (tf»  M$ij|^  |o  the  pld  fprm  of  the  lease, 

Tere$9  tight  e^  a  suffiaieiil  titte  to  the  wife  to  pursue  a  re- 
moving without  ^$mf  ii*  61. 

Term  qfEntty  to  the  lease,  what  held  to  be,  when  not  fixed, 
1,618. 

Terms  ^fayHnmA  of  vem,  ^Mcififistfuicea  tp  be  attended  to 
fai  fixiBg  themi  it  W^\  \^  ^^giurd  to  the  right  of 
SttooessioB,  ib« ;  wb^re  ^  liferent  1$  previously  con-  ■ 
atltuted  ovci  the  It^ofM^  i.  223 ;  where  the  lands  are 
entailed,  i.  224 ;  ip  regard  tq  thp  right  of  hypo- 
Ae«>  ib. ;  vlififcber  tife  Ipgal  pr  cpnventional  terms  J 
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taken  as^the  rule  of  division  of  the  rent  between 
the  heir  and  executor  of  landlord^  L  476 ;  effect 
of  anticipating  the  legal  terms,  on  the  succession 
of  the  tenant,  i.  51 8« 

Term  qfremtyoal^  when  not  correctly  specified  in  the  precept 
of  warning,  removing  will  be  nully  ii.  65* 

Testing  clause^  i.  270 ;  usual  forms  of,  ib. ;  parts  of  which  it 
consists,  ib. ;  which  of  these  are  statutory  requi« 
sites,  i.  27S;  directions  for  executing  deeds  by 
subscription,  i.  272 ;  at  what  time  the  clause  should 
be  filled  up,  i.  274? ;  duty  of  the  witnessesi  ib. ; 
effect  of  subscription  by  initials,  mark,  ^c,  i.  275 ; 
effect  of  lease  when  regularly  executed,  i.  276. 

Timber,  growing,  belongs  to  landlord  independently  of  re- 
servation, i.  34<8,  \  See  H^ood. 

TUkf  written,  introduction  of,  i.  21 ;  nature  of,  in  the  per- 
son of  the  tenant's  heir,  i.  519 ;  title  requisite  to 
grant  a  precept  of  warning,  ii.  58 ;  defence  agunst 
the  removing  from  the  state  of,  ii.  85.  •  • 

Trespass  bif  cattky  summons  of  damages  on  acc^Hint  of,  iL 
300.  .      . 

Trustee  for  tenant's  creditors,  under  a  mercantile  sequestra- 
tion, how  landlord  may  render  his  claim  for  ar- 
rears of  rent  effectual  against  him,  i.  405* 

Tutor f  dower  of,  to  grant  leases,  i.  183 ;  a  lease  by  him  not 

effectual  longer  than  his  office;  without  the  inter- 
vention of  the  authority  of  the  Court  of  Session* 
ib. 
Urban  tenement^  whether  a  lease  of,  protected  by  the  Act 
1449,  i.  32 ;  tenant  of,  not  entitled. to  make  alter- 
ations upon  without  landlord's  consenl,  i.  342; 
landlord  cannot  obstruct  tenant  in  the  use  of,  with- 
out stipulation,  i.  347 ;  landlord's  hypothec  in,  387 ; 
whether  the  terms  of  the  Act  of  Sederunt  1756 
relative  to  caution^  applicable  to.  tacks  of,  ii.  43 ; 
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the  rents  of,  &11  under  the  quinquennial  prescrip- 
don,  ii.  51 ;  violent  profits  in,  at  what  estimated, 
ii*  83 ;  form  of  removing  in,  ii.  117;  form  of  a 
lease  of,  ii.  244. 
Use  and  enfct^mentf  of  the  farm,  tenant's  right  to,  i*  4S3 ; 
whether  exclusive  of  landlord's  power  to  hunt,  ib. ; 
tenant  himself  cannot  hunt  without  landlord's  per- 
mission, i*  4S8  ;  tenant  not  entitled  to  convert  sub* 
.  ject  to  a  different  use  from  that  for  which  it  b  let,  u 
S42. 
Verbal  kase^  for  more  than  one  year  notefifectual,  though  fol- 
•  lowed  by  possession,  i.  281 ;  as  affected  by  oath 
of  party,  ib. ;  for  one  year  may  be  proved  by  oath 
of  party  or  witnesses,  i.  282 ;  when  reduced  to 
writing,  parole  proof  inadmissible,  i.  283 ;  what 
'     held  to  be  a  verbal  lease,  i.  286 ;  nature  of,jiot  af- 
fected by  tenant's  oath  in  a  judicial  rental,  ib. ; 
effect  of,  when  followed  by  ret  interventus,  i.  287 ; 
damage  must  be  repaired  though  lease  not  sup- 
ported, u  289 ;  whether  payment  of  grassum  or 
.  considerable  improvements  a  sufficient  rei  intervene 
tu8,  i.  290;  the  terms  of  the  Act  of  Sederunt 
.  1756  relative  to  caution  inapplicable  to,  ii.  43 ;  a 
tenant  under  it  entitled  to  the  benefit  of  the  quin- 
quennial prescription,  ii.  57* 
Verbal  MenunciaHou,  of  a  written  lease,  effect  of  when  fol- 
lowed by  rei  ifUerventus,  i.  525* 
Violent  pr^ts,  at  what  estimated  in  rural  tenements,,  ii.  83  ; 
in  urban  tenements,  ib. ;  tenant  must  find  caution 
for,  before  being  entitled  to  plead  his  defences 
against  a.  removing,  ib. ;  terms  of  the  cautionary 
obligation,  ii.  85 ;  form  of  the  bond,  ii.  347« 
Vitiaus  possessors^  action  competent  to  the  landlord  against 
them,  ii.  124 ;  form  of  a  summons  of  succeeding 
in  the  vice^  ii.  S52. 


iP'aYduXis^  'gorbds  ck^(»Bited  fik^  faol  ii^^JeM;  td  hypothec, 

btit  iai^lord  lilte  &  )[>Vd%Mibfe  &Aa  to  the 
hu«  for  the  custody,  i.  ^8^* 
W(tha^,  dftyls  of,  hdw  i^ckoiied,  ii.  6^ ;  bfUie  Adt  \SS^ 
ir\it)St(^  tir^celiB^ty  #he^e  t^eA[mht  fo  bO\ind  ^y 
his  tiETck  to  trnt'^e^  B.  %  ;  ftrheldief  the  power 
to  tewfdV^  iirfth'dift  Vmt^ftig  takeii  i&Way  by  the 
Act  of  SedaruM  1756,  H.  73 ;  ndbjtets  ia  whidh 
judicial  warning  not  necessary,  ii.  \\t.    See 

WdArahdkby  cldtd^  of,  in  UtuG«»  Hatuil^  and  efibdt  6f,  i.  218 ; 

fohh  t^,  ib. ;  off  th  iBssignafdbh  to  lease,  na- 
tdve  of,  f .  4J50. 
Way^n^cfdp^  Wh^Uier  tenant  totftJed  to,  1i«  $7 ;  can  he 

liell  th^  'Artiir  of  >  i.  S50. 
Whimnm^,  Act  16SI6,  fr.  ^9,  Kxlng  ih^  llSRh  May  to  be 

"itik  li^^al^^ito  of,  &6  to  V^ttiOVtnrgs,  ti.  63,  S6S ; 
Act  1K$93,  ic.  ^,  ekYetfdfo]^  l!Mt  en&ctment  to 
aR  cftscs  wroted^^er,  li*  963* 
tt^jjTc,  liiay  ^ttra6 1  Veifiov^ng  1h  Vfrtue  of  tr^  ttfelit  of  terce, 

tiridiout  sftsitk^,  ii.  6l.    ^ee  Bn^ahdhM  ^Fi^ 
^il!^ie^,  fitetMtfrdittiiiry,  toil  ^d^sd,  dutfy  i>f,  f.'27il< ;  how  far 

cdtiipetent  to  "pttt^  ii  VeH>al  ^ed&e  by,  L  282. 
fTooef,  effect  of  a  poww  tb  cut,  agaAbst^singuId^  luccessors, 
i.  82 ;  in  a  cottti'rfct  fi*  tuttitfgit^  y^y'hs^f 
hypothec  ti«6  fto  ^Cl^,  "fi.  4-30 ;  hridldfd  has  right 
to,  tfid^p^ttdbiM^  tif  i^6{(btv^iMJyb.  1  ^4i^  i/Mlktsc 
'  HsitiitA  moi  'protecedd  bytiii  Aet,  M98,  c.  16, 
!.  349 ;  6rdhai^^^d  fMfft  Yr^a^,  i.  3^1  \  extent  of 
tUti^nt^  ^gblioh  to^r^d^ftvb  wood  uhd^  the  Act, 
i.  ^5l ;  Vtr^itb^r  it^  Is  liid)1^  i^  *tbe  p^alties  im- 
pod^d  by  ^Ke  Adt,  %y  whMsdeTi&V  i)r6  tt^e^s  hfi^e 
beenttft  ot^tecroy^,  r.  ^52^  piinaltles  maybe 
modified  by  the  Court  t)f'SeS8}6h,1.  396;  actions 
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against  hinii  ii.  10;  proceeding  on  the  sta- 
tute,  ib, ;  before  what  judge  competentf  ii.  1 1 ;  te« 
nant's  defence,  ib. ;  proceeding  on  the  terms  of 
lease,  ii.  12 ;  when  the  Act  1685,  c.  89,  must  be 
founded,  ii.  IS ;  form  of  summons  under  the  Act 
1698,  ii.  299 ;  on  the  Act  1685,  ii.  SOO. 

WriHf^,  one  of  the  requisites  of  a  lease  under  the  Act  1449, 
i.  34 ;  whether  reqiusite  to  constitute  a  renuncia^ 
tion  of  a  written  lease,  i.  525. 

WriUenlease^  informal,  whether  defects  m,  suppliablebyoath 
of  party,  i.  294 ;  effect  when  followed  by  posses- 
sion,  i.  SOS ;  in  questions  with  the  grantor  and 
,    his  heirs,  i.  S04 ;  with  purchasers,  i.  312. 

Written  obUgatUm  to  grant  a  lease,  effect  of|  i.  291 ;  form  of^ 
ii.  274. 

Written  tiik^  introduction  of,  i.  21. 


FINIS. 
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